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TRANSLATOR’S PREFACE 


WiiATtTEE may be thought of the Pnnciph of Utility t when 
eonasdered an the foundation of moraN, no one now-n-days will 
undertake to deny that it in the only wU'e rule of h^gislation. 

To eatublinh and illustrate thin pmposition, and to nhow how 
it ought to \h\ and miglu bt' carrii*d into ]>rui;tice, was the aim 
and end of Btmtlium^n life and writingn. 

Bacon derive* hi* fame from tlie faet that he was tho drat who 
fully apprcciaU'd and formally laid dow'u the propoaiUonf now 
immiliar to everybody, that experiment and observation or© the 
only Solid bas^a of the physical tK'ieuces. In tho moral fcioncca, 
and tw|Hviai]y in h gishition, the principle of utility is the only 
certain guide; and, in the esttmution of an impartial posterity, 
Beniham will rank with Bacon, os an original genius of tlio first 
order. 

Already, upon the conUneot of Europe, his writings have at- 
tained the highest n^putatiom In England and America, though 
firvquentiy irpoken of, they are little read ; though they are often 
eriticised, or snet^red at, by persons who have never seen them, 
and who are totally ignorant of their contents. This dremn- 
stanoe is easily explained. Benthom was bom and bred in Eng* 
land, and spent ail his life tlicre ; but his works, in any compact 
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and collected form, exist only in Prench. He published many 
treatises in English ; but for the generality of readers they have 
very few attractions. He was not skilful in the art of composi- 
tion ; he did not possess the gift of eloquence. Though endowed 
with a great genius for investigation, he lacked the talent of com- 
municating his ideas. During a long life, dt^voU^d solely and 
assiduously to the study of jurisprudence, besides his occasional 
publications, he produced an immense^ mass of manuscripts, con- 
taining a fund of most valuable ideas, but unsliaped, unarranged, 
and in a state quite* unfit for publication. Fortunately for the 
cause of science, these materials were not left to perish ; an inter- 
preter, a compiler, a spokesman was found, eveiy way w’orthy of 
the task he assumed. 

Dumont, a citizen of Geneva, w^hom political troubles had 
driven from his own cotmtr}% after a residence of some years at 
8t Petersburg, where he gaiiuKl a high reputation a.s a preacher 
of the Ihdbnned Church, came to London undi*r the patronage of 
the Lansdowne family, and there miule Benthtim’s acquaintance. 
He became his friind and disciple, was permitted to examine and 
to study liis manuscript treatises; and, having discovered the 
value of this hidden tix‘asure, he solieiUnl the task of arranging, 
condensing, filling out, compiling, and translating into the French 
language. 

But Dumont’s ndation to the WTitings of Bentham will best 
bo explained in his own words. “If, in labouring upon these 
manuscripts,” he siiys,* “ I had been able to confine myself to a 
mere translation, I should be more tranquil as to my success ; 
but I am not in a ^K)8ition so fit to inspire me with confidence. 
1 owe it to the public not to conceal my share in this compila- 
tion ; I owe it to the author to declare, that he only yielded to 
the solicitations of fiiendahip, and that he often unwillingly 

I* rroUmiaaiy Diwourse to the first edition of the Treatue on Xeois- 
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garo up to me works unfinished and sometimes materials un*^ 
formed. 

In giving a general idea of my part in this undertaking, I 
begin with a declaration which ought to shield me from undeserved 
blame, as well as from the distress of unmerited praise. I declare 
that I have no share, no claim of association, in the composition 
of these works. They belong entirely to the author, and to him 
alone. The more I esteem them, the more desirous am I to 
disavow an honour which would be a usurpation, as contrary to 
the faith of friendship as it is repugnant to my personal charac- 
ter. This declaration, which I owe to myself, would, I know, 
be superfluous if all readers were philosophers. Such will them- 
selves discover, amid all the diversity of tlu'se writings, the 
impress of one mind, — a unity of plan, an original genius, as 
analytic and profound in the general design as in tho execution 
of the parts. 

‘‘ My labour, subaltern in its kind, has been limited to details. 
It was necessary to make a choice among various observations 
upon the same subject ; to suppress repetitions ; to throw light 
upon obscurities; to bring together all that appertained to tho 
same subject ; and to fill up those gaps wdiich, in tho hurry of 
compo.sition, the author had left. I have liad more to retrench 
than to add; more to abridge than to expand. The moss of 
manuscripts })ut into my hands was considerable. I have had 
much to do in attaining correctness, and preserving uniformity of 
style; little or nothing as respects tho fundamental ideas, A 
profusion of riches left me only the care of economy. As 
manager of this great fortune I have spared no pains to realize 
it, and put- it into circulation. 

The changes I have made have varied with the manuscripts. 
When I have found many treatises relative to the same subject, 
but composed at different times and with different views, it has 
been necessaiy to reconcile them, and to incorporate them 
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together^ to as to form a perfect whole. The author perhap 
had thrown aside some occasional compoaition^ which now wonlc 
not be interesting^ or even intelligible. Unwilling that the 
whole should peiishi I have stripped it, like an abandoned house 
of everything worth preserving. When he has delivered him- 
self up to abstractions too profound, to metaphysics, I do not say 
too subtle, but too dry, I have endeavoured to give more develop- 
ment to his ideas, to illustrate them by applications, by facts, by 
examples; and I have allowed myself to scatter, with discretion, 
some ornaments. I have been obliged to write out some entire 
chapters, but always after hints and notes of the author; and the 
di6Siculty of the task would have sufRccd to bring me back to a 
modest estimation of myself, if at any time 1 bad been exposed 
to the temptation of thinking otherwise. 

**The author’s Introduction to the Principlett of MoraU and 
LogUdation^ regarded by a small number of enlightened judges as 
one of those original productions which form an epoch and a 
revolution in science, in spite of its philosophical merit, and 
perhaps on account of that merit, produced no sensation, and 
remained almost unknown to the public, — though in England, 
mono than elsewhere, a useful book may come into notice, though 
it docs not happen to be easy and agreeable. In using many 
chapt(?r8 of that work to form the General PrincipUe of Legisla- 
tion^ I have endeavoured to avoid what prevented its success, — 
forms too scientific, sub-divisions too much multiplied, analysis 
too abstract. I have tninslated not the words, but the ideas ; I 
have sometimes made an abridgment, and at others a commentary, 

I have been guided by the advice and the hints of the author, 
containcHl in a preface, written many years after the work itself ; 
and I have found among his papers all the additions of any con- 
sequenoe. 

UiK)n ooneddering how much this enterprise, which I 
thought to confine to two or three volumes, has extended by 
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degrees, end what a Tart career I ha^e run tbrough,* I regret 
that the labour had not fallen into abler hands ; yet I am encou- 
raged to applaud my peiseyerance, couTinced as I am that other- 
wise these manuscripts would for a long time have remained 
buried in their own bulk, and that the author, always rudiing 
forward, would never have found the leisure nor the courage to 
give himself up to the ungrateful labour of a general revision* 
** This ardour to produce, and this indifference to publication ; 
this perseverance in the severest labours ; and this disposition to 
abandon his work at the moment of completion, presents a sin- 
gularity which needs to be explained. 

As soon as Bentham had discovered the great divisions, the 
great classifications of laws, he embraced legislation as a whole, 
and formed the vast project of treating it in all its parts. He 
considered it not as composed of detached works, but as forming 
a single work* He had before his eyes the general chart of the 
science, and after that model he framed particular charts of all 
its departments. Hence it follows that the most striking pecu- 
liarity of his writings is their perfect correspondence. I have 
found the earlier ones full of references to works which were 
merely projected, but of which the divisions, the forms, the prin- 
cipal ideas, existed already in separate tables. It is thus that, 
having subjected all his materials to a general plan, each branch 
of legislation occupies its appropriate place, and none is to be 
found under two divisions. This order necessarily supposes an 
author who has for a long time considered his subject in all its 
relations; who masters the whole of it; and who is not in- 
fluenced by a puerile impatience for renown. 

1 have seen him suspend a work almost finished, and com- 
pose a new one, only to assure himself of the taith of a single 
proposition which seemed to be doubtful. A problem in finance 

* This refers to other works of Bentham, annoimoed by Dumont as 
ready for pabHoation. 
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hoB carried him through the whole of political economy. Some 
questionB of procedure obliged him to interrupt his principal 
work till he had treated of judicial organization. This prepara- 
tory labour, this labour in the mines, is immense. No one can 
form an idea of it except by seeing the manuscripts, the cata- 
logues, the synoptical tables in which it is contained. 

But I am not writing a panegyric. It must bo confessed that 
the care of arrangement and correction has few attractions for the 
genius of Bentham. While pushed on by a creative force he 
feels only the pleasure of composition; when it Ix^comcs necessary 
to shape, to put in order, to finish, ho experiences nothing but 
fatigue. If a work is interrupted the evil bf?comes irreparable ; 
the charm vanishes ; disgust succeeds; and passion, once quenched, 
can only be rt‘kindled by a new object. 

This same turn of mind has prevented him from taking any 
part in the compilations which I now presc'nt to the public. It 
was rarely tint I was able to obtain any explanations, or even 
that aid of which I was absolutely in need. It cost him too much 
to suspend the actual course of his ideas, and to return again ^ 
upon old tracks. 

‘‘ But it is, perhaps, to this kind of difficulty that I owe my 
perseverance. If it had been ray business only to translate, I 
should soon have grown wearied of a task so uniform yet so diffi- 
cult; while the labour of a fireo compilation fiatters by a kind of 
illusion, wliich lasts os long as it is useful, and vanishes when 
the work is done.” 

Among Dumont's first publications from the manuscripts of 
Bentham, was the treatise of which these volumes contain a trans- 
lation. Ho afterwards brought out several other works, com- 
piled in the same way, and from the same sources ; and it is only 
in these compilations tliat wo find anything like a clear and 
complete development of the ideas of Bentham, or a full exposi- 
tion of his system of legislation. 
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Public attention in America is every day more and more at- 
tracted to the subject of Legal Reform ; and the translator flatters 
himself that he will have performed a uaelul and acceptable ser- 
vice, in restoring to its native English tongue the following 
treatise. 

It includes a vast field, never before surveyed upon any regu- 
lar plan, and least of all according to such principles as Benthnm 
has laid down. In the application of those principles he has, 
doubtless, made some mistakes ; for mistakes are of necessity inci- 
dent to a first attempt. But he has himself furnished us with 
the means of detecting those mistakes anrl of correcting them. 
He asks us to receive nothing on his mere authority. He sub- 
ever3'thing to the test of General Utility. 
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CHATTER I. 

The Principle of Utility, 

The public good ought to be the object of the legislator; oehseil 
UT iLiTT ought to be the foundation of his reasonings. To know 
the true good of the community is what constitutes the science of 
legislation ; the art consists in fading the means to realize that 
good. 

The principle of utility , vaguely announced, is seldom contra- 
• dieted ; it is even looked upon as a sort of common-place in politics 
and morals. But this almost universal osstmt is only apparent. 
The same ideas are not attached to this pnnei])le ; the same value 
is not given to it: no uniform and logicid manner of reasoning 
results from it. 

To give it all the efficacy which it ought to have, that is, to 
make it the foundation of a system of reasonings, three conditions 
are nc^cessary. 

First, — To attach clear and precise ideas to the word utility, 
exactly the same with all who employ it. 

Second, — To establish the unity and the sovereignty of this 
principle, by rigorously excluding every other. It is nothing to 
subscribe to it in general; it must be admitted without any 
exception. 

Third, — To find the processes of a moral arithmetic by which 
miifbnn results may be arrived at. 


B 
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The causes of dissent from the doctrine of utility may all be 
referred to two false principles, which exercise an influence, some - 
times open and sometimes secret, upon the judgments of men* 
If these can be pointed out and excluded, the true principle will 
remain in purity and strength. 

These throe principles are like three roads which often cross 
each ot^e*^, but of which only one leads to the wished-fjr desti- 
nation* The traveller turns often from one into another, and loses 
in these wanderings more than half his time and strength. The 
true route is however the easiest ; it has mile-stones which cannot 
be 8hift(»d, it has inscriptions, in a unive rsal language, which can- 
not be effaced ; while the two false* routes have only contradic- 
tory directions in e‘nigmatieul ehara<?ters. Ilut without abusing 
the language? of allegor)', let us H(*ek to give a clear idea of the 
true principle, and of its two adversaries. 

Nature has jilaced man unelejr the empire of pleanure and of 
pain. We owe to them all our ideas; we re fer to th(*m all our 
judgments, and all the determinations of otir life. He who pro- 
tends to withdraw himstdf from this subje‘(*li(>n knows not what ho 
says. His only objecjt is to see k pleasure* and to shun pain, e*ven 
at the ve'ry instant that lu? nje^ets the* greatest pleasures or 
embraces pains the most acute. Th(*st* eternal and irresistible 
Hontimeuts ought to he the gn*at study e»f tlie moralist and the 
legislator. The principle of utility subjects everything to these 
two motives. 

Utility is an abstract term. It expresses the property or tt n- 
dency of a thing to prevent some evil or to procure some good. 
Evil is pain, or the cause of pain. Gooi is pleasure, or the cause 
of pleasure. That which is conformable to the utility, or the 
interest of an indiridual, is what tends to augment the total sum 
of his happiness* That wliich is conformable to the utility, or the 
interest of a community, is what tends to augment the total sum 
of the happiness of the individuals that compose it. 

A prineipU is a first idea, which is made the beginning or 
basis of a system of reasonings. To illustrate it by a sensible 
images it is a fixed point to which the first link of a chah. is 
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attached. Such a principle must be clearly evident ^ —to illustrate 
and to explain it must secure its acknowledgment. Such are the 
axioms of mathematics ; they are not proved directly ; it is enough 
to show that they cannot be rejected without falling into 
absurdity. 

The logic of utility consists in setting out, in all the operations 
of the judgment, from the cidculation or comparison of pains and 
jiletisures, and in not allowing the inlerierence of any other idea, 

I am a partisan of the principle of utility when 1 measui'c my 
approbation or disapprobation of a public or private act by its 
tendency to produce pleasure or jiain ; when I employ the words 
unjud, moral j immoral ^ good, bad, simply as collective terms 
including the ideas of certain j)ains or ple asures ; it being always 
understood that I use the words pain and pleanure in their ordi- 
nary signification, without invt'iiting any arhitraiy definition for 
the sake of excluding certain ])leasures or denying the existence 
of certain pains. In this matter wx* want no retinenumt, no 
metaphysics. It is not necessary to (consult Pluto, nor Aristotle. 
Pain fmd pleasure are u liut evciybody feels to Ih> such — tlu* peu- 
wnt and the prince, the unleanu d as well as the philosopher. 

He Mdio adopts the principle of utility, esteems virtue to be a 
good only on account of the pleasures which result from it; he 
ivgaj-ds vice as an evil only because of the pains which it pro- 
duces. Moral good is good only by its U*ndency to produce phy- 
sical good. Moral evil is eril only by its Umdency to produce 
jdiysical evil ; but when I say physical, 1 mean the pains and 
pleasures of the soul us well as the pains and pleasurcfS of sense. 

1 have in view man, such as he is, in his actual constitution. 

If the partisan of the principle of utility finds in the common 
list of virtues an action from which there results mons pain than 
pleasure, be does not hesitate to regard that pretended virtue os 
a vice ; he will not suffer himself to be imposed upon by the 
general error; he will not lightly believe in the policy of employ- 
ing false virtues to maintain the true. 

If he finds in the common list of offences some indifferent 
action^ some innocent pleasure, he will not hesitate to transport 

n 2 



or IIOISLATIOV. 


this pretended oflSoice into the class of lawM actions ; he will 
pitjr the pretended criminals^ and will reserve his indignation for 
periecatois. 


CHAPTER n. 

Th$ Aicetie Principle.^ 

This principle is exactly the rival, the antagonist of that which 
we have just been examining. Those who follow it have a horror 
of pleasures. Eveiything which gratifies the senses, in their 
view, is odious and criminal. They found morality upon priva- 
tions, and virtue upon the renouncement of one’s self. In one 
word, the reverse of the partisans of utility, they approve every- 
thing which tends to diminish enjoyment, they blame everything 
which tends to augment it. 

This principle has been more or less followed by two classes of 
men, who in other respects have scarce any resemblance, and who 
even affect a mutual contempt. The one class are philosophers, * 
the other, devotees. The ascetic philosophers, animatiMl by the 
hope of applause, have flattered themselves with the idea of seem- 
ing to rise above humanity, by desi^ising vulgar pleasures. They 
expect to be paid in reputation and in glorj^ for nil the sacrifices 
which they seem to make to the severity of their maxims. The 
ascetic devotees are foolish people, tormented by vain terrors* 
Man, in their eyes, is but a degenerate being, who ought to punish 
himaolf without ceasing for the crime of being bom, and never to 
turn off his thoughts from that gulf of eternal misery yrhich is 
ready to open beneath his feet Still, the martyrs to these absurd 
opinions have, like all others, a fund of hope. Independent of 
the worldly pleasures attached to the reputation of sanctity, theae 
atrabilious pietists flatter themselves that every instant of voluxi- 
taxy pain hero below will procure them an age of happiness in 

^ Asostle, by Its etymology, tjgnifiea on$ who essrewer. It was ap- 
plied to the monks, to ind i cate their &Toiirite praetioes of devotion ai^ 
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another life. Thus, even the ascetic principle reposes upon some 
ftlse idea of utility. It acquired its asoendanoj only through 
mistake.* 

The devotees have carried the ascetic principle much Anther 
than the philosophers. The philosophical party has confined 
itself to censuring pleasures ; the religious sects have turned the 
infliction of pain into a duty. The stoics said that pain was not 
an evil; the Jansenists maintained that it was actually a good. 
The philosophical party never reproved pleasures in the mass^ but 
only those which it called gross and sensual^ while it exalted the 
pleasures of sentiment and the tinderstanding. It was rather a 
preference for the one class, than a total exclusion of the other. 
Always despised or disparaged under its true name, pleasure 
was received and applauded when it took the titles of AsaoMf, 
reputation^ decorum, or eelf-eeteem. 

Not to be accused of exaggerating the absurdity of the ascetics, 
1 shall mention the least unreasonable origin which can be assigned 
to their S 3 rstem. 

It was early perceived that the attraction of pleasure might 
seduce into pernicious acts ; that is, acts of which the good was 
not equivalent to the evil. To forbid these pleasures, in consi^ 
deration of their bad eflbets, is the object of sound morals and 
good laws. But the ascetics have made a mistake, for they have 
attacked pleasure itself; they have condemned it in general; 
they have mode it the object of a universal prohibition, the sign 
of a reprobate nature ; and it is only out of regard for human 
weakness that they have bad the indulgence to grant some parti- 
cular ^emptions. 

* This mistake consists in representing the Deity in words, as a being 
of infinite benevolence, yet ascribing to him prohibitions and threats 
which are the attrihates of an implacable being, who usas his power only 
to sadsiy bis malevolenee. 

We might ask these ascetic theologiaDi what UHe ie good (hr, if not fiw 
the pleasmee it proctiree ns ?~-and what pledge we have ibr the good^ 
nees Qod in imother liii^ if he has Ibrfakiden the esgeyment of thief 
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CHAPTER III. 

Section I. 

The Arlitrary Principle; or the Principle of Sympathy and . 

Antipathy. 

This principle consistB in approving or blaming by sentiment, 
without giving any other reason for the decision except the deci- 
sion itsedf. / /orr, I hate ; such is the pivot on which this prin- 
ciple turns. An action is judged to be good or bad, not because 
it is conformable, or the contrarj% to the interest of those whom 
it affects, but because it pleases or displeasc^s him wlio judges. 
He pronounces sovereignly ; he admits no appeal j he does not 
think hims(‘!f obliged to justify his opinion by any consideration 
relative to the good of society. ‘‘ It is my int<‘rior persuasion ; 
it is my intimate conviction ; I feel it ; sentiment consults no- 
body ; the worse for him who does not agn e with me — he is not 
a man, he is n monster in human shape. Such is tlie despotic 
tone of these decisions. 

But, it may he aski*d, arc there men so unreasonable as to dic- 
tate their particular sintiments as laws, and to arrogtite to them-* 
selves the privilege of infallibility ? What you call the principle 
of sympathy and antipathy is not a principle of reasoning ; it is 
rather the negation, the annihilation of all principle. A true 
anarchy of ideas results from it ; since every man having an 
equal right to give hU sentiments as a universal rule, there will 
no longer be any common measure, no ultimate tribunal to which 
WT can appeal. 

Without doubt the absurdity of this principle is sufficiently 
manifest. No man, thon^fore, is bold enough to say openly, I 
wish you to think os I do, without giving me the trouble to 
reason with you,’* Every one would revolt against a jMt^tension 
so absurd. Therefore, rt'coursc is had to diverse inventions of 
disguise. Despotism is veiled under some ingenious phrase. Of 
this the greater part of philosophical systems are a proof. 

One man tells you that he has in himself something which has 
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been given him to teach what is good and what is evil ; and this 
he caUs either his commence or his moral sense. Then, working 
at his ease> he decides such a thing to be good, such another to 
^ be bad* Why ? Because my moral sense tells me so ; because 
my (conscience approves or disapproves it. 

Another comes and the phrase changes. It is no longer the 
moral sense, — it is common sense which tells him what is good and 
what is bad. This common sense is a sense, ho says, which be- 
longs to everybody ; but then he takes good care in speaking of 
everybody to make no account of those who do not think as ho does. 

Another tolls you that this moral sense and this common sense 
are but dreams ; that the understanding determines what is good 
and what is bad. His understimding tolls him so and so ; all 
good and wise men have just suc h an understanding as ho has. 
As to those who do not think in the same way, it is a clear proof 
that their understandings ore def£*ctivo or cornipt. 

Another tells you that he has an eternal and immutable rule of 
right, which rule commands this and forbids that ; then he retails 
to you his own particular sentiments, which you ore obliged to 
Receive as so many branches of the eternal rule of right. 

You hear a multitude of professors, of jurists, of magistrates, 
of philosophers, who make the law of nature echo in your am. 
They all dispute, it is true, upon every’' point of their system ; 
but no matter— each one proceeds with the same confident intre- 
pidity, and utters his opinions os so many chapters of the law of 
nature. The phrase is sometimes modified, and we find iu its 
place, natural right, natural equity, the rights of man, &c. 

One philosopher undertakers to build a moral system upon what 
he calls truth ; according to him, the only evil in the world is 
Ijdng. If you kill your father, you commit a crime, because it 
is a particular fashion of saying that he is not your father. Every- 
thing which this philosopher does not like, he disapproves under 
the pretext that it is a sort of falsehood — since it amounts to 
asserting that we ought to do what ought not to be done. 

The most candid of these despots are those who say openly, 

I am one of the el(x;t ; and God takes care to enlighten the elect 
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at to wbat it good and iHiat it erfl. He zereals himaelf to me. 
and ipedu by my month. All yon who are in donbt, come and 
reoeiTe the orades of Ood." 

All them tystemt. and many more, are at bottom only the 
arhUrarff jprine^te, the prineipU of tympath^ mud antipathy, 
masked nnder different forms of langnagc. The object is, to 
make our opinions triumph without the tronble of comparing 
them with flie opinions of other people. Them pretended prin- 
ci^es are bnt the pretext and the support of despotism,— at 
least of that despotism of disposition which has hut too much 
inclination to develop itself in practice whenever it can do so 
with impunity. The result is, that with the purest intentions 
a man torments himself, and becomes the scourge of his iellowa 
If he is of a melancholy disposition, he falls into a sullen taci* 
tumity, and bitterly deplores the folly and the depravity of man. 
If he is of on irascible temper, he declaims furiously against 
all who do not think as he docs. He becomes one of thorn 
ardent persecutors who do evil in the spirit of holiness; who 
blow the fires of fanaticism with that mischievous activity which 
the persuasion of duty always gives ; and who brand with th^ 
reproach of perversity or of bad iaith all who do not blindly adopt 
the opinions which they hold sacred. 

However, it is essential to observe that the principle of eym- 
jwtAy and antipathy must often coincide with the principle of 
ntility. To love what benefits us, to hate what hurts ns, is a 
universal principle of the human heart It thus happens that 
from one end of the world to the other, acts beneficent or 
hnrtfkil are regarded with the same sentiments of approbation 
or didike. Morality and jorisprudenoe, led by this kind of 
instinct have often reached the great end of utility without 
having a clear idea of it Bnt them sympathies and them anti* 
paihies are not a sure and invariaUe guide. Let a man nSst 
his hiq[>pinee8 or his misery to an imaginary eoum, and be 
heeomes anbject to nnfonnded loves and unreaaonahle hatea. 
Snpentition, charlatanism, the spirit of sect and party, repose 
abaoat entirely npon blind sympathies and blind an t i p s fl ii e s. 
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Incidents tlie most Mvolons, — a difference in fbdiion, a dig^t 
diyeraity of opinion, a yariety in taste, are enough to present a 
man to the eyes of another under the aspect of an miemy. 
IHiat is history, but a collection of the absurdest animosities, 
the most useless persecutions? A prince conceiyes an antipathy 
against certain men who use some indifferent expressions ; he 
calls them Arians, Protestants, Socinians, Deists. He builds 
scaffolds ; the ministers of the altar array the executioners ; 
the day on which the heretics perish in the flames is celebrated 
as a national festival. In Kussia a civil war was undertaken 
to settle a long controversy as to the number of fingers which 
ought to be used in making the sign of the cross. The citizens 
of Rome and Constantinople were divided into implacable fac- 
tions about players, charioteers, and gladiators; and to give 
importance to such shameful quarrels, it was pretended that the 
success of the greens or of the hluss presaged abundanoe or famine, 
victories or reverses to the empire. 

Antipathy may sometimes be found in unison with the prin- 
ciple of utility ; but even then it is not a good basis of action. 
When a person through resentment prosecutes a robber before 
the tribunals, the action is certainly good, but the motive is 
dangerous. If it sometimes produces good actions, more often 
its fruits are fataL The sole basis of action always surely good 
is the consideration of utility. Good is often done from other 
motives ; it is never constantly done except from that considera- 
tion alone. Sympathy and antipathy must be subjected to it, to 
prevent them from beaming hurtful ; but the principle of utility 
is its own regulator; it admits no other ; and it is impossible to 
give that principle too great extension. 

To sum up the orrs/ic prineipU attacks utility in front. The 
principle of epmpatkp neither rejects it nor admits it ; it pays no 
attention to it; it floats at hazard between good and eviL The 
ascetic principle is so unreasonable, that its most senseless frd- 
kwers have never attempted to cany it out. The principle of 
qmpalhy and antipathy does not prevent its partisans from hav- 
ing recourse to the principle of n^ty. This last alone neither 
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aski nor admits any exception. Qui non $ub me eMra me: l^t 
which is not under me is against me ; such is its motto. Accord- 
ing to this principle, to legislate is an affair of observation and 
calculation ; according to the ascetics, it is an affair of fanaticism; 
according to the principle of sympathy and antipathy, it is a 
matter of humour, of imagination, of taste. The first method is 
adapted to philosophers ; the second to monks ; the third is the 
favourite of wits, of ordinary moralists, of men of the world, of 
the multitude. 


Section II. 

Causes of Antipathy. 

Antipathy exercises so powerful an influence over morals and 
legislation, tliat it is iraportiint to investigate the principles whicli 
give birth to it. 

Fiest Cause, — Kepugnance of Sense . — Nothing is more common 
than the tran^iition from a physical to a monil antipathy, csjh*- 
ciolly with fet ble minds. A multitude of innocent animals suffer 
a continual pcrsi'cution, because th(‘y have the misfortune to be 
thought ugly. Everj'thing \musual has the power of exciting in 
us a sentiment of disgust and hatred. What is called a monster 
is only a being which differs a little from others of its kind. 
Hermaphrodites, whose sex is undetermined, are regarded with 
a sort of horror, only beciiusc they are rare. 

Second Cause. — Wounded Pride . — Ho who does not adopt my 
opiiiion, indirectly declares that he has but little respect for my 
knowledge upon the point in dispute. Such a declaration offends 
my self-love, uiui shows me an adversary in this man, who not 
only testifies a degree of contempt for me, but who wdll propa- 
gate that contempt in proportion as his opinion triumphs over 
mine. 

Tbiei) Cause.— /Wer controlled . — Even when our vanity does 
not suffer, we perceive by the difference of tastes, by the resistance 
of opinions, by the shock of interests, that our power is limited, 
that our dominiou, which we desire to extend everywhere, is 
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bounded on every ride. This compulsive feeling of our own 
weakness is a secret pain, a germ of discontent against 
others. 

Fourth Cause. — Confidence tn the future weakened or destroyed. 
— We love to believe that men are such as wo imagine our hap* 
piness requires them to be. Every act on their part which tends 
to diminish our contidcnco in thorn, cannot but give us a secret 
disgust. An example of falsehood makes us see that we cannot 
always rely upon what they su}', or wdiat they promise; on 
example of absurdity inspires a general doubt as to their reason, 
and consequently as to their conduct. An act of caprice, or of 
levity, makes us conclude that we cannot ndy on their affections. 

Fifth Cause. — The desire of unanimity. — Unanimity pleases 
us. This harmony of sentinumt is the only pledge W'o can have, 
apart from our own reason, of the truth of our opinions, and of 
the utility of the actions foundcri uj)on those opinions. Besides, 
we love to dwell upon subjects to our taste ; it is a source of 
agreeable recollections and of ])leasing hopes. The conversation 
of persons whose taste eonfonus to ours, augments this fund of 
pleasuns by fixing our attention upon agreeable objects, and pre- 
senting them to us under new points of view. 

Sixth Cause. — Enry. — He who enjoys himself without doing 
harm to anybody, ought not, it would seem, to have enemies. 
Yet it may he said that his enjoyment impoverishes those wdio 
do not partake it. 

It is a common observation, that envy acts with most 
force against recent advantage's, while it spares older ones. 
Thus it is, that the word upstart always has an injurious accep- 
tation. It expresses a new success ; envy adds, os accessory 
ideas, humbling recollections and a feigned contempt. 

Envy makes ascetics. The difftTcnces of age, of wealth, o f 
circumstances, prevent all men from having equal enjoyments; 
but the severity of privation can reduce all to the same level. 
Enry inclines us towards rigid speculations in morals, as a 
means of reducing the amount of pleasures. It has been said, — 
and with reason, — ^that a man who should be bom with an organ 
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of {deasurei 'whicli the rest of us do not possess^ would be par- 
sued as a monster* 

8u(di is the origin of antipathy ; such is the collection of sen- 
tiinents of which it is composed. To moderate its violencet let 
ns recollect that there is no such thing as a perfect conformity 
even between two individuals; that if we yield to this unso- 
ciable sentiment, it will always go on increasing, and will con- 
tract more and more the circle of our good-will and of our plea- 
sures; that, in general, our antipathies rc-act against ourselves; 
that it is in our power to enfeeble, and even to extinguish them, 
by bauishiug from our minds the ideas of those objects by which 
they are excited. Fortunately, the causes of sjrmpathy are con- 
stant and natural, while the causes of antipathy arc accidental 
and transitory. 

Moral writers may be arranged in two classes; those who 
labour to extirpate the venomous plants of antipathy ; and those 
who seek to propagate them. The first class are apt to be calum- 
niated; the others gain respect and popularity, because, under 
the specious veil of morals, they are in the service of vengeance 
and of envy. The books which attain the most speedy celebrity, 
ore those which the demon of antipathy has dictated, such as 
libels, works of party, satirical memoirs, &c. Tekmachus 
did not owe its brilliant success to its morality, or to the charm 
of its style ; but to the general opinion that it contained a satire 
upon Loxiis XIV. and his Court. When Hume, in his History, 
wished to calm the spirit of party, and to treat the passions like 
a chemist who analyses poisons, the mob of readers rose up 
against him ; they did not like to see it proved that men were 
rather ignorant than wicked, and that past ages, always extolled 
to depreciate the present, had been far more feilile in misfortunes 
andorimes* 

Fortunate for himself, fortunate is the writer who can give 
himself up to these two false prindples ; to him belong the field 
of eloquence, the employment of figures, the vdiemenoe of style, 
exaggeration of expressions, and all the vulgar vocabulary of the 
paasiemB. AU his opinions axe dogmas, etenial, inunuta^^ 
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as immoreable as Qod and nature. As a writer, he exerdses 
the power of a despot, and proscribes those who do agree with 
him. 

The partisan of the principle of utility is in a position by no 
means so favourable to eloquence. His means are as different as 
his object. He can neither dogmatize, dazzle, nor astoniBh. He 
is obliged to define all his terms, and always to employ the same 
word in the same sense. He consumes a long time in getting 
ready, in making sure of his foundation, in preparing his instru- 
ments ; and he has eveiything to fear from that impatience which 
grows weary with preliminaries, and which wishes to anivo in a 
moment at great results. However, this slow and cautious 
advance is the only one which leads to the end desired ; for if 
the power of spreading truth among the multitude belongs to 
eloquence, the power of discovering it appertains only to 
analysis. 


CHAPTER IV. 

Operation of these principles upon Legislation. 

The principle of utility has never yet been well developed, nor 
well followed out by any legislator ; but, as wo have already 
mentioned, it has penetrated from time to time into laws, from 
its occasional alliance with the principles of sympathy and anti- 
pathy. The general ideas of rice and virtue, founded upon a 
confused perception of good and evil, have been sufficiently uni- 
form in evexy essential point ; and the early laws, without which 
no society can exist, have been made in conformity with these 
popular ideas. 

The ascetic principle, though embraced with warmth by its 
partisans in their private conduct, has never had much direct 
influence upon the operations of government. On the confrary, 
every government has had for its system and its object the acqui- 
sition of strength and prosperity. The rulersof states have never 
made evil an end; they have been seduced into it by false viewi 
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of greatness and power, or by prirate passions which have resulted 
in public evils. The system adopted at Spaita— a discipline 
which well entitles that community to be called a convent of 
warriors — in relation to the circumstances of that state, was 
necessary to its preservation, or, at least, was esteemed so by its 
legislator; and under that aspect, was conformable to the prin- 
ciple of utility. Many Christian states have permitted the estab- 
lishment of monastic orders ; but the vows are $upposed to be 
voluntorj*. To torment one’s self was esteemed a work of merit ; 
to torment another against his will has been always regarded as 
a crime. St. Louis wore sackcloth, but he obliged none of his 
subjects to wear it. 

The princijde udiieh has exercised the greatest influence upon 
governments, is that of sympathy and antipathy. In fact, we 
must refer to that principle all thow 8[)ecioii8 objects which 
governments pursue, without having the gem^nil g(K)d for a single 
and indc|xmdent aim ; such as good morals, equality, liberty, 
justice, power, commerce, religion ; objKls respectable in them- 
selves, and which ought to enter into the views of the legislator; 
but w’hioh too often lead him astray, b(»eauscr he regards them as 
ends, not as means. He substitutes them for public happiness, 
insU^ad of making tlicm subordinat4; to it. 

Thus, a gov(?rnment, entirely occupied with wealth and com- 
merce, looks upon society as a workshop, regards men only as 
productive machines, and cares little how much it torments them, 
provided it makes them rich. The customs, the exclianges, the 
stocks, absorb all its thoughts. It looks with indiflcrence upon 
a multitude of evils which it might easily cure. It wishes only 
for a great production of the means of enjoyment, while it is con- 
stantly putting new obstacles in the way of enjoying. 

Other governments esteem power and glory as the sole means 
of public good. Full of disdain for those states which are able 
to be happy in a peaceful security, they must have intrigues, 
negotiations, wars and conquests. They do not consider of what 
misfortunes this glory is composed, and how many victims these 
bloody triumphs require. The iclai of victory, the acquisition 
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of a proTinco, conceal from them the desolation of their countrv, 
and make them mistake the true end of government. 

Many persons do not inquire if a state be well administered ; 
if the laws protect property and persons ; if the people are happy. 
What they require, without giving attention to anything else, is 
political liberty — that is, the most equal distribution which can 
be imagined of political power. Whert'ver they do not see the 
form of government to which they are attached, they see noUiing 
but slaves ; and if these preti*nded slaves are well satisfied with 
their condition, if they do not desire to change it, tliey despise 
and insult them. In their fanaticism they are always R»ady to 
stake all the happiness of a nation upon a civil war, for tlie sake 
of transporting power into the hands of those whom an invin- 
cible ignorance will not permit to use it, except for their own 
destruction. 

Those ore examples of some of tlio phantasies which are sub- 
stituted in politics, instead of the true search after happiness. 
They do not grow out of an opposition to happiness ; they are tho 
fruits of inadvertence or mistake. A sniull part of tho plan of 
utility is scizt*d upon ; an exclusive attachment is evinced for 
*that small part; in the pursuit of some parti(!ular branch of tho 
public good, the general happiness is disregarded ; it is forgotten 
that all these particular objects have only a relative value, and 
that happiness alone has a value which is intrinsic. 


CHAPTER V. 

Further Explamtiom, — Ohjeciione unewered. 

Sox£ trifling objections, some little verbal difficulties, may be 
raised against the principle of utility ; but no real or distinct 
objection can be opposed to it. In fact, how can it be contested 
except by reasons taken from itself? To say that it is a dangerous 
principle, is to say that it would be contrary to utility to consult 
utility. 

The difficulty upon Uus question grows out of a kind of per- 



16 naaotM or tMiassUsow. 

Tenion of language. Itliasbee&ctistomaiytoipeakof 
oppomtioii to u^Uitff. Yirtue is described as the sacrifice of our 
interest to oitr duties. 

To convey clear ideas upon this subject, it diould be explained, 
(hat there are interests of different orders, and (hat diff^ent 
interests, in certain circumstances, are incompatible. Yirtue is 
the sacrifice of a less interest to a greater, of a momentary to a 
durable, of a doubtfiil to a certain interest. Every idea of virtue 
not derived from thi^ L.otion, is as obscure in conception as it is 
precarious in motive. 

Those who, for the sake of accommodation, are willing to dis- 
tinguish between politics and morals, to assign utility as the 
principle of the one, and justice as tlie foundation of the other, 
announce nothing but confused ideas. The only difference 
between politics and morals is, that one directs the operations of 
governments, and the othi^r the actions of individuals ; but their 
object is common ; it is happiness. That which is politically 
good cannot be morally bad, unless we suppose that the rules of 
arithmetic, true for large numbers, are false for small ones. 

While we imagine that we follow the prineiph of uUlitp^ we 
may nevertheless do evil. A feeble and narrow soul deceives* 
itself by taking into consideration but a small part of evil or of good. 
An ardent disposition deceives itself by giving an extreme im- 
portance to a particular good, by which all eonsecutivo are 
concealed from its sight That which constitutes a bad man, is 
the habit of pleasures injurious to others ; but this very habit 
supposes the absence of many kinds of pleasure. One ought not 
to hold utility responsible for mistakes contrary to its nature, and 
which it alone is able to rectify. If a man calculates badly, it is 
not arithmetic which is in fault; it is himself. If the chaiges 
which are alleged against Hachiavel are well founded, his errors 
did not spring from having consulted the principle of utility, but 
from having applied it badly. This fact, the author of the AmH- 
has clearly perceived. He refiites the Prine$ by 
making it i^pear that its maxims are frtal; and that bad frith is 
bad policy* 
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Those irho, from reading Cicero’s OJic$$ and the Platonic 
mmlists, have a oonfosed notion of the ui 0 /Ml as opposed to the 
konatf often quote that observation of Aristides upon the scheme 
which Themistocles was unwilling to disclose^ except to him alone. 
** The project of Themistocles is ssry adeaa/sysoiM/’ said Aristides 
to the assembled people, ** but it is very unjust*^ Here seems to 
be a decided opposition between the useful and the just. Not so. 
It is only a comparison of good and evil. Unjust is a term 
which presents the collective idea of all those e\il8 which result 
ftom a situation in which men can no longer trust one another. 
Aristides might have said, ** The project of Themistocles would be 
useftil for a moment, but injurious for ages; what it would give 
is nothing in comparison with what it would take away.”* 

It is sometimes said that the principle of utility is only a 
revival of epicureanism. The ravages which that doctrine mode 
in morals are well known. It was adopted by the most corrupt 
of men. 

It is true that Epicurus alone of all the ancients had the merit 
of having known the true source of morals ; but to suppose that 
^his doctrine leads to the conseciuences that have been imputed to 
it, is to suppose that happiness may become the enemy of happi- 
ness. Sie prmsentihus utaris voluptaiibusj ut futuris non noeeas^ 
— So use present pleasures os not to lesscm those which are to 
come. In this sentiment Seneca coincides with Epicurus ; and 
what more can morality desin; than the retrenchment of every 
pleasure injurious to one’s self or to others ? Now this is the 
very principle of utility. 

But, it is again objected, every one makes himself the judge 
of his own utility, and upon this system every obligation will 
lose its force the moment people cease to see their interest in 
regarding it 

s This aneodote Is not worth being cited except to dear op the i 
of words. Its fiJsity has been proved. See Mitfbrd’s History of 
Qroeee. Floiardi wished to compliment the Athenisiis i hot be would 
have been mndi embarraseed to reconcile the greater part of their hiatoiy 
with this noble santfaMiti. 

C 
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Every one malces himself the judge of his own ntilily ; such 
is the feet, and such it ought to be ; otherwise man would not 
he a rational agent. He who is not a judge of what is agreeable 
to him, is less than a child ; he is an idiot. The obligation 
which binds men to their engagements is nothing but the percep- 
tion of a superior interest, which prevails over an inferior inte- 
rest A man is bound not only by the particular utility of such 
or such an engagement ; but when the engagement becomes 
onerous to one of the parties, he is still bound by the general 
utility of engagements: by the confidence in his word which 
every sensible man wishes to inspire, in order that he may be 
considered a man of truth, and enjoy the advantages incident to 
the reputation of probity. It is not the engagemcntitself which 
constitutes the obligation ; for some engagements are void, and 
some are unlawful. Why? Because they are esteemed inju- 
riouF. It is, then, the utility of a contract which gives force 
to it. 

It is easy to reduce to a calculation of good and of evil all the 
acts of the most exalted virtue ; and virtue is neither degraded 
nor weakened by being represented as an effert of reason, and 
being explained in u simple and intelligilde manner. * 

If wo refuse to ackiiowh^dge the principle of utility, we fall 
into a complete circle of sophistrj'. I ought to k(‘ep my promise. 
Why ? Because my conscience bids me do it. How do you 
know that your conscience bids you do it? Because I have 
an interior feeling to that effect. Why ought you to obey your 
conscience ? Because God is the author of my nature, and to 
obey my conscience is to obey God. 'WTiy ought you to obey 
God ? Bc»cau8o it is my first duty. How do you know that ? 
My conscience tells me so, &c., &c. We can never get out of 
this circle, which presently becomes the source of obstinate and 
inveterato error. For if we judge of everything by feeling, there 
is no means left to distinguish the dictates of an enlightened con- 
sdenoe from those of a blinded one. All perseentors will have 
the same pretence ; all fenatics the same right. 

If you desire to reject the principle of utility because it may 
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be ill applied, what is there to put in its place? ’Where is the 
rule which cannot be abused ? Where is this infallible guide ? 

Will you substitute for it some despotic principle, which 
orders men, like passive slaves, to act so and so, without knowing 
why? 

Will you substitute for it some fluctuating and capricious 
principle, founded only upon your own intimate and particular 
feelings ? 

If so, what motives will you hold out to induce people to 
follow you? Shall these motives be independent of interest? 
In that case, if people do not agree with you, hpw will you 
reason with them, — how bring them to terms ? Whither will 
you cite all the sects, all the systems, all the contradictions that 
cover the world, if not to the tribunal of a common interest ? 

The most obstinate opposcrs of the principle of utility an^ those 
who take their stand upon w’hat they call the religious principle. 
They profess to take the will of God for the only rule of good 
and evil. It is the only rule, they say, which has all the requi- 
site characters ; which is infallible, universal, sovenign, and so 
^n. I answer that the religious principle is not a distinct prin- 
ciple by itself; it is only a particular form of one or the other of 
those above described. Unless God exjdaius himself to each 
individual by immediate acts and particular revelations, what is 
called his will can only be wliat we presume to l>e such. How 
docs a man presume the will of God? From his own. Now 
his particular will is always din*cted by one of the three prin- 
ciples above dt^scribed. How do you know that God forbids 
such and such a thing? ‘'Because it would be prejudicial to 
the happiness of mankind, answers the partisan of utility. 
“ Because it includes a gross and sensual ploasure,” says tho 
ascetic. “Because it w'ounds the conscience, is contrary to 
natural sentiments, and ought to be detested without stopping to 
examine it,’* — such is the language of antipathy. 

But revelation, it will be said, is tho direct expression of the 
will of God. There is nothing left to be questiom^ or disputed. 
Here is a guide far preferable to human reason. 

c 8 
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I do not answer indirectly tliat revelation is not xmiversal; 
that even among Christian nations there are many persons who 
do not admit it ; and that in morals and politics, some principle 
of reasoning is necessary, which is common to all men. But I 
reply that revelation is not a system of politics nor of morals ; 
that all its precepts need to be explained, modified, and limited, 
one by the other ; that, taken in a literal sense, they would over- 
turn the world, annihilate self-defence, industry, commerce, 
reciprocal attachments ; and that ecclesiastical history is an in- 
contestable proof of the frightful evils which have resulted firom 
religious maxims badly understood. 

What a difference between the Protestant and Catholic theolo- 
gians— between the modems and the ancients ! The gospel 
morality of Paley is not the gospel morality of Nicole, That of 
the Jansenists was not that of the Jesuits. 

The interpreters of Scripture may be divided into three classes. 
The first class have the j)rinciple of utility for their rule of 
criticism ; tlio second class are ascetics ; the third class follows 
the mixed impressions of ej-mpathy and antipathy. The first, 
fiff from excluding pleasure, quote it as a proof of the goodnesr 
of God. The ascetics ore its mortal enemies ; if they ever permit 
it, it is not for itself, but only in view of some certain necessary 
end. Tho last approve it, or condemn it, according to their 
fancy, without being guided by the consideration of consequences. 
It seems, then, that revelation is not a principle by itself; for 
nothing can be properly colled a principle except that which 
needs no proof, and which serves to prove everything else. 


CHAPTEE VI. 

Th$ iifffnni kind$ of PUaouroo and Paim. 

W* experience without cessation a variety of sensations which 
do not interest us, and which glide by without our atten- 
turn. Thus, the greater part of flie objects which are 
to ns no longer produce a sensation sofficientl j vivid to na 
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eiiher pain or pleasure. These names cannot be giren except to 
sensations which attract our attention ; which make themselres 
noticeable in the crowd ; and of which we desire the continuance 
or the end. These pleasurable perceptions are either simple or 
complex : simple, when they cannot be decomposed into others ; 
complex, when they are composed of several simple pains or 
simple pleasures, or perhaps of a mixture of pleasures and pains. 
What determines us to regard several pleasures as a complex 
pleasure, and not as so many simple pleasures, is the nature of 
the cause which excites them. We. are led to consider all the 
pleasures which are produced by the action of the same cause os 
a single pleasure. Thus a theatrical show which gratifies many 
of our senses at the same time by the beauty of docorationb^ 
music, company, dresses, and the action of performers, constitutes 
a complex pleasure. 

It has cost a great labour of analysis to prepare a complete 
catalogue of the simple pleasures and pains. This catalogue has 
a dryness which will repulse many readers, for it is not the work 
of a writer of romance, who only seeks to please and move ; it is 
a bill of particulars, it is the inventory of our sensations. 


Section I. 

Simple FUaeuree, 

1st. Fleaenree of Seme , — Those which can be immediately 
referred to our organs independently of all associations, vix., the 
pleasures of toiie, of $mell, of ei^ht, of hearing^ of touchy especially 
the blessing of healthy that happy flow of spirits, that perception 
of an easy and unburdensome existence, which cannot be referred 
to any of the senses in paHicular, but which appertains to all the 
vital functions ; finally, the pleasures of nq^elty^ those which we 
experience when new objects are applied to our senses. They do 
not form a separate class, but they play so conspicuous a part, 
that it is necessary to mention them expressly. 

find. o/jBii^Aai--meaning thmeby that kind of pleasu^ 
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which we derire fxom the possession of a thing, which is a means 
of enjoyment or security,— a pleasure which is most lively at the 
moment of acquisition. 

3rd. Pleasures of Address. — Those which result from some 
difficulty overcome, from some relative perfection in the handling 
and employ of the instruments which aid in the attainment of 
pleasure or utility. A person who touches a haipsichord, for 
example, experiences a pleasure perfectly distinct from that of 
hearing the same piece of music executed by another. 

4th. Pleasures of Friendship. — Those which accompany the 
persuasion of possessing the good will of such and such indi- 
viduals, and the right of expecting from them, in consequence, 
spontaneous and gratuitous services. 

5th. Pleasures of a good Reputation. — Those which accompany 
the possession or acquisition of the esteem and good will of the 
people about us, the jiersons with whom wo may have relations 
or common interests ; and as a fruit of this disposition on their 
part, the right of expecting their voluntary and gratuitous ser- 
vices, should we hapi>cn to need them. 

6th. Pleasures of Power. — Those which a man experiences who 
perceives in himself the means of disposing others to serve him 
through their hopes or their fears ; that is, by the fear of some 
evil, or the hope of some good which he can do them. 

7th. Pleasures of Piety. — Those which accompany the per- 
suasion of acquiring or possessing the favour of God ; and the 
power, in consequence, of expecting particular favours from him, 
either in this life or in another. 

8th. Pleasures of Benevolence. — Pleasures which we arc sensible 
of tasting, when we contemplate the happiness of those who love 
us. They may also be called pleasures of sympathy or pleasures 
of ike social affections. Their force is more or less expansive. 
They have the power of concentrating themselves into a narrow 
circle, or of spreading over entire humanity. Benevolence extends 
itself to ani m als of which we love the species or individuals ; the 
signs of their happiness affect us agreeably. 

9th. Pleasures of Maleoolence.^Tbisj result from the sight or 
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the thought of pain endured by those beings who do not lore ns^ 
whether men or animals. They may also be called pleoiures of 
the irascille passionSf of antipathy^ or of the antisocial affeetionsm 

10th. When we apply our mental faculties to the acquisition 
of new ideas, and discover, or think we discover, interesting 
truths in the moral or physical sciences, the pleasure which we 
experience may be called the pleasure of knowledge. The trans- 
port of joy which Archimedes felt at the solution of a difficult 
problem, is easily understood by aU those who have applied 
themselves to abstract studies. 

11th. When we have tasted such or such a pleasure, and in 
certain cases even, when we have suffered such or such a pain, 
we love to retrace them exactly in the precise order of all their 
circumstances. These are the pleasures of memory. They are as 
varied as the recollections in which they originate. 

12th. But sometimes memoiy^ suggests certain pleasures, which 
we arrange in a different ordtT, according to our desires ; and to 
which we join the most agreeable circumstances we have noticed, 
either in our own life or in that of others. These are pleasures 
^ the imagination. The painter who copies after nature, repre- 
sents the operations of memory ; he who selects groups hero and 
there, and arranges them to suit himself, represents the workings 
of the imagination. New ideas in the arts and sciences, and all 
discoveries which inten'st our curiosity, contribute to the pleasures 
of the imagination, which sees in these discoveries an extension 
of its field of enjoyments. 

l«3th. The idea of o future pleasure, joined to the expectation 
of presently enjoying it, constitutes the pleasure of hope, 

Mth. Pleasures of Association, — An object may bo unable to 
give any pleasure in itself ; but if it is connected in the mind 
with some oilier object which is agreeable, it participates in the 
charm of that object. Thus the different incidents of a game of 
chance, when we play for nothing, derive their interest ih>m an 
association with the pleasure of gaining. 

15th. Lastly, there are pleasures founded upon pains. When 
one has suffer^ the cessation or diminution of the pain is itsdf 
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a ploasaiOi mi often a rery lirely one. These may be ealled 
pha$wr 69 of relief or of ielkeranee. They are as Tarions as our 
pains. 

Such are fhe materials of all our enjoyments. They unite, 
combine, and modify each other in a thousand ways, so that it 
requires some little attention and experience to discorer, in a 
complex pleasure, all the simple pleasures which are its 
elements. 

The delight which a country landscape gires, is composed of 
different pleasures— pleasures of the fjonses, of the magination, 
and of sympathy. The variety of objects and their various 
colours, the flowers, the trees, the intermixture of light and 
shade, gratify the sight ; the ear is soothed by the song of birds, 
the murmur of fountains, and the gentle rustling which the wind 
makes among the leaves ; the air, embalmed with the petfiime of 
fresh vegetation, wafts agreeable odours ; while its elastic purity 
makes the circulation mort^ rapid and exercise more agreeable. 
Imagination and benovolence unite to embellish the scene, by 
presenting ideas of wealth, of abundance, of fertility. The inno- 
cence and happiness of the birds, the flocks, and the domestic 
animals, ihmish an agrc'cable contrast to the recollection of the 
frtigues and agitations of human life. We transfer to the in- 
habitants of the country all the pleasures with which the novelty 
of those objects inspires us. Finally, u sentiment of gratitude to 
that eternal Being, whom wo regard as the author of all these 
benefits, augments our confidence and our admiration. 


Section II. 

Simple Paine. 

let. Paine of Prkation . — These correspond to all the plea- 
sures whose absence excites a sentiment of chagrin. They exist 
in three principal modifications. FVrsf, if we desire a certain 
pleasure, but have more fear of wanting it tiian hope of obtaining 
itf the pain that remits may be called pain of ieeire^ or of weeaiiefiei 
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dmre. Second, if we have had strong hopes of enjoying the 
pleasure question, but these hopes have suddenly failed, this 
privation is a pain of disappointment Third, if we have enjoyed 
a good, or, what amounts to the same thing, if we have counted 
strongly upon its possession, and then lose it, the sentiment 
which this loss produces is called regret That languor of soul 
described by the word ennui is a pain of privation which cannot 
be referred to any particular object, but to the absence of every 
agreeable sensation. 

2nd. Pains of Sense, — There are nine kinds : those of hunger 
and thirst ; those of taste, of smell, of touch, produced by tho 
application of substances which excite disagreeable sensations; 
those of hearing and sight, produced by sounds or images which 
offend those organs, independently of association ; excess of cold 
or heat, — unless these pains ought to be referred to tho sense of 
touch ; diseases of all kinds ; finally, fatigue, whether of mind 
or body. 

3rd. Pains of J/a/-(n/rfm«.-~ThoBe which are sometimes ex- 
perienced in fruitless attempts or laborious efforts to apply to 
their different uses the various kinds of tools or instruments, 
whether of pleasure or pain. 

4th. Pains of Enmity, — Those which a man feels when he 
believes himself an object of malevolence on the part of oortain 
individuals, and apprehends that ho may be exposed in conse- 
quence to experience the pnictical effects of their hatred. 

5th. Pains of a Bad Iteputation, — Those which a man feels 
when he believes himself actually an object of tho malevolence or 
contempt of the world which surrounds him, or exposed to become 
so. They may also be called pains of dishonour, or pains of the 
popular sanction. 

6th. Pains of Piety, — They result from the fear of having 
offended the Supreme Being, and of incurring his chastisements, 
either in this life or in the life to come. If they are thought to 
be well founded, they are called religious fears, ill founded, 
they are denominated superstitious fears. 

7th. Pains of Bemvolence^—ThxM are the pains which W© 
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experience at the eight or thought of the suffering whether of 
men or animals* The emotions of pity make us weep at the 
miseries of others, as well as at our own. They may also be 
called pains of sympathy y pains of the social affections. 

8th. Pains of Malevolence. — These are the pains we experience 
at reflecting on the liappiness of thosc^ wc hate. They may also 
be called pains of antipathy y pains of the anti-social affections. 

9th, 10th, and 1 1th. The pains of memory y of the imaginationy 
and of feary are the exact reverse and counterpart of the pleasures 
of corresponding names. 

The labour of preparing iliis catalogue of pleasures and pains 
is dry, but its utility is great. The whole system of morals, the 
whole system of legislation, rests upon a single basis, and that 
basis is, the knowledge of pains and pleasures. It is the only 
foundation of clear idejis upon those subjects. When we speak 
of vices and virtues, of uetioiis innocent or criminal, of a system 
remuneratory or penal, what is it tlnit we speak of? Of pains 
and pleasures, and of nothing else. A rejison in morals or politics, 
which cannot be transluti'd by the simple w'ords pain or pleasurCy 
is an obscure and sophistical reason, from which nothing can be 
concluded. 

You W'ish, for example, to study the subject of offences, — that 
great object which direcjts all legislation. This study, at bottom, 
wull be nothing but a comparison, a calculation, of pains and plea- 
sures. You consider the crimimlity or the evil of certain actions, 
— that is, the pains w'hich result from them to such and such 
individuals; tlie motive of the delinquent, — that is, the expec- 
tation of pleasure which led him to commit the action in question ; 
the advantage of the offence, — that is, the acquisition of pleasure 
which has resulted from it; the legal punishment which ought to 
be inflicted, — that is, what pain the g:uilty person ought to 
undeigo. It thus appears that the theory of pains and pleasures 
is the sole foundation of aU knowledge upon the subject of legis- 
lation. 

The more these two catalogues are examined, the more matter 
for reflection they will be found to contain. 
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It is obvious at once, that pleasures and pains may be divided 
into two classes : pletuureB and pain$ which relate to others ; — 
pleasures and pains purely personal. Those of benevolence and of 
malevolence compose the first class; all thereat belong to the second. 

It is worthy of observation that many kinds of pleasure exist 
without having corresponding pains. 1 st. Pleasures of novelty. 
The sight of new objects is a source of pleasures, while the simple 
absence of new objects is not felt as a pain. 2nd. Pleasures of 
love. The want of them is not attended with positive pain, 
except when there is disappointment. Some temperaments may 
suffer from this want, but in general continence is in the power 
of everj" one, and is very far from being a state of pain. 3rd. 
Pleasures of riches and of acquisitions ; they have no corresponding 
pains except where there is disappointment. To acquire is always 
agreeable ; simple non-acquisition is not felt as a pain. 4th. It 
is the same with the pleasures of power. Their possession is a 
good ; their mere absence is not an evil ; it is only felt as an evil 
by reason of some particular circumstance, such as privation or 
disappointment. 


CHAPTEIi VII. 

Pains and Pleasures considered as Sanctions. 

The will cannot bo influenced except by motives; but when we 
speak of motives, we speak of pleasures or pains. A being whom 
wc could not affect either by painful or pleasurable emotions 
would be completely independent of us. 

The pain or pleasure which is attached to a law form what is 
called its sanction. The laws of one state are not laws in another 
because they have no sanction there, no obligatory force. 
Pleasures and pains may be distinguished into four classes : 

1st. PhyncaL 
2nd. MoraL 
3rd. PoliticaL 
4tb. Beligious. 
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Consequently, wlien we come to consider pains and pleasures 
under the diaracter of punishments and rewards, attached to 
certain rules of conduct, we may distinguish four sanctions* 

1st. Those pleasures and pains which may be expected in the 
ordinary course of nature, acting by itself, without human inter- 
vention, compose the natural or phyiical sanction. 

2nd. The pleasures or pains which may be expected from the 
action of our fellow-men, in virtue of their friendship or hatred, 
of their esteem or thcjir contempt — in one word, of their spon- 
taneous disposition towards us, compose the moral sanction ; or it 
may bo called the popular sanction, sanction of puUic opinion, 
sanction of honour, sanction of the pains and pleasures of sympathy. 

8rd. The pleasures or pains whhdi may bo expected from the 
action of the magistrate, in virtue of ilio laws, compose the poli- 
tical sanction: it may also bo called the legal sanction. 

4th. The pleasures or j)aiii8 which may be expected in virtue 
of the threats or promises of religion, compose the religious 
sanction. 

A man’s house is dc'stroyed by fire. Is it in consequence ot 
bis imprudence ?— It is a pain of the natural sanction. Is it by 
the sentence of a judge?— It is a pain of the political sanction. 
Is it by the malice of his neighliours? — It is a pain of the popu- 
lar sanction. Is it supposed to be the immediate act of an offended 
Divinity? — In such a case it would be a pain of the religious 
sanction, or, vulgarly speaking, a judgment of God. 

It is evident from this example that the same sort of pains 
belong to all the sanctions. The only difference is in the circum- 
stonees which produce them. 

This classification will be veiy useful in the course of this work. 
It is an easy and uniform nomenclature, absolutely necessary to 
distinguish and describe the different kinds of moral powers, 
those intellectual levers which constitute the machinery of the 
human heart. 

These four sanctions do not act upon all men in the same 
manneti nor with the same degree of force. They are sometimes 
rivalst sometimes allies, and sometimes enemies. When they 
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agree^ they operate with an irresistible power when they are in 
opposition, they mutually enfeeble each other ; when they are 
rivals, they produce uncertainties and contradictions in the con- 
duct of men, . 

Four bodies of laws may be imagined, corresponding to these 
four sanctions. The highest point of perfection would be reached 
if these four codes constituted but one. This perfection, however, 
is as yet far distant, though it may not bo impossible to attain it. 
But the legislator ought always to recollect that he can operate 
directly only by moans of the political sanction. The three 
others must necessarily be its rivals or its allies, its antagonists or 
its ministers. If he neglects them in his calculations, he will be 
deceived in his results ; but if he makes them subservient to his 
views, he will gain un immense power. There is no chance of 
uniting them, except under the standard of utility. 

The natural sanction is the only one which always acts ; the 
only one wliich works of itself ; the only one which is unchange- 
able in its principal characteristics. It insensibly draws all the 
others to it, corrects their deviations, and produces whatever 
•uniformity there is in the sentiments and the judgments of men. 

The popular sanction and the religious sanction are more 
variable, more dependent upon human ca])rice8. Of the two, the 
popular sanction is more equal, more steady, and more constantly 
in accordance with the principle of utility. The force of the 
religious sanction is more unequal, mort^ apt to change with times 
and individuals, more subject to dangerous deviations. It grows 
weak by repose, but revives by opposition. 

In some respects the political mnetion has the advantage of 
both. It acts upon all men with a more equal force ; it is clearer 
and more precise in its precepts ; it is surer and more exemplary 
in its operations ; finally, it is more susceptible of being caniad 
to perfection. Its progress has an immediate influence upon the 
progress of the other two ; but it embraces only actions of a car* 
tain kind ; it has not a sufficient hold upon the private conduct of 
individuals ; it cannot proceed except upon prooffi which it ia 
often impossible to obtain ; and secrecy, force, or stratagem are 
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able to escape it. . It thus appears, from considering what each 
of these sanctions can effect, and what they cannot, that neither 
ought to be rejected, but that all should be employed and directed 
towards the same end. They are like magnets, of which the 
virtue is destroyed when they are presented to each other by their 
contrary poles, while their power is doubled when they are united 
by the poles which correspond. 

It may be observed, in passing, that the systems which have 
most divided men have been founded upon an exclusive preference 
given to one or the other of these sanctions. Each has had its 
partisans, who have wished to exalt it above the others. Each 
has had its enemies, who have souglit to degrade it by showing 
its weak side, exposing its errors, and developing all the evils 
which have resulted from it, without making any mention of its 
good effects. Such is the true theory of all those paradoxes 
which elevate nature against society, polities against religion, 
religion against nature and govenimont, and so on. 

Each of these sanctions is susceptible of error, that is to say, of 
some applications contrary to the principle of utility. But by 
applying the nomciiclaturt* above explained, it is easy to iudicato* 
by a single word the seat of the evil. Thus, for example, the 
reproacli which after the punishment of a criminal falls upon an 
innocent family is on error of the popular sanction. The offence 
of usurj', that is, of receiving interest above the legal inUTcst, is 
an error of the political sanction. Heresy and magic are errors 
of the religious sanction. C<‘rtain sympathies and antipathies are 
errors of tlie natural sanction. The first germ of mistake exists 
in some single sanction, whence it commonly spreads into the 
others. It is necessaiy, in all these cases, to discover the origin 
of the evil before wo can select or apply tho remedy. 
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CHAPTER VIII. 

The measure of Pleasures and Pains, 

The sole object of the legislator is to increase pleasures and to 
prevent pains ; and for this purpose he ought to be well acquainted 
with their respective values. As })leasure8 and pains are the 
only instruments which be employs, he ought carefully to study 
their power. 

If we examine the value of a pleasure, considered in itself, and 
in relation to a single individual, we shall find that it depends 
upon four circumstances, — 

Ist. Its intensity, 

2nd. Its duration, 

3rd. Its certainty, 

4th. Its proximity. 

The value of a pain depends upon the same circumstances. 

But it is not enough to examine the value of pleasures and 
pains as if they were isolated and ind(*pcndont. Pains and 
pleasures may have other pains and pleasures ns their cen- 
Icquences. Therefore, if we wish to calculate the tendency of an 
act from which there n^sults an immediate pain or pleasure, wo 
must take two additional circumstances into the account, viz , — 
6th. Its productiveness, 

6th. Its purify, 

A productive pleasure is one which is likely to be followed by 
other pleasures of the same kind. 

A productive pain is one which is likely to be followed by 
other pains of the same kind. 

A, pure pleasure is one which is not likely to produce pains. 

A pure pain is one which is not likely to produce pleasures. 

When the calculation is to be made in relation to a collectioii 
of individuals, yet another element is necessary, — 

7tb. Its extent 

That is, the number of persons who ^ likely to find themselvei 
affected by this pain or pleasure. 
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When we wish to value an action, we must follow in detail all 
the operations above indicated. These are the elements of moral 
calculation ; and legislation thus becomes a matter of arithmetic. 
The ttfil produced is the outgo, the good which results is the 
income. The rules of this calculation are like those of any other. 
This is a slow method, but a sure one; while what is called 
sentiment is a prompt estimate, but apt to be deceptive. It is 
not necessary to recommence this calculation upon every occasion. 
WTien one has become familiar with the process ; when he has 
acquired that justness of estimate wdiich results foom it ; he can 
compare the sum of good and of evil with so much promptitude 
as scarcely to be conscious of the steps of the calculation. It is 
thus that we perform many arithmetical calculations almost 
without knowing it. The analytical method, in all its details, 
becomes essential, only when some new or complicated matter 
arises ; when it is necessary to clear up some disputed point, or 
to demonstrate a truth to those who are yet unacquainted with it. 

This theory of moral calculation, though never clearly ex- 
plained, has always be<m followed in practice ; at least, in every 
case where men have had clear ideas of their interest. What is 
it, for example, that makes up the value of a landed estate ? ia 
it not the amount of pleasure to be derived from it ? and does 
not this value vary according to the length of time for which the 
estate is to be enjoyed ; according to the nearness or the distance 
of the moment when the possession is to begin ; according to the 
certainty or uncertainty of its being retained ? 

Errors, whether in legislation or the moral conduct of men, 
may be always accounted for by a mistake, a forgetfulness, or a 
false estimate of some one of these elements, in the calculation of 
good and eviL 
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CHAPTER IX 
Sjectiok I. 

Circum*Utnc€s ichtch affect Seiuihniiy, 

All causes of pleasure do not give the same pleasure to all ; 
till causes of pain do not always produce the same poin. It is in 
this that difference of eennihiUty consists. This difference is in 
dcgriH', or in kind : in degree, when tlie impression of u given 
cause upon many individuula is uniform, but une(iual ; in kind, 
when the some cause produces opposite sensations in dilfereiit 
individuals. 

This difference of sensibility depends upon certain circum- 
stmiccH which influence the physical or nioral condition of indi- 
viduals, and which, being ebunged, produce a eorn.*8ponding 
ebangt? in their feelings. This is an exjK riuu ntul fact. Things 
do not affect us in th(‘ same luaiiner in sick ness and in health, in 
plenty and in jwverty, in infancy and old age. But a view so 
genend is not suflicieiit ; it is ueei^ssary to go deeper into the 
^umun heart. Lyoiul wrote a <|Uttrto volume upon the anatomy 
of the eaterpillar ; morals are in need of an investigator as patient 
and philoHophieol. I have not courage to imitate Lyonct. I 
shall think it sufiii ient if I o]M‘n a ne>v point of view — if I 
suggest a surer method to those who wisli to pursue this subject. 

Ist. The foundation of the whole is temperament^ or the 
original constitution. By tins word 1 understand that radical and 
primitive disiKisition which attends us from our birtli, and which 
dcptmds u]K>n ])hysie,al organization, and the nature of the soul. 

But although this radical constitution is the basis of all the 
n*st, this basis lic^ so concealed that it is very difficult to get at 
it, so as to distingui.sh those varieties of sensibility which it 
produces from those which belong to other causes. 

It is the business of the physiologist to distinguish these tem- 
peraments; to follow out their mixtures; and to traoo their 
effects. But these grounds are as yet too little known to justi^ 
the moralist or legislator in founding anything upon thenou 

n 
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2nd. jReifMh. — We can hardly define it except negatively. It 
in the absence of all sensation of pain or uneasiness of which the 
first seat can be referred to some part of the body. As to sensi* 
hilityin general, it is to be observed, that, when sick, we are less 
sensible to the causes of pleasure, and more so to those of pain. 

8rd. Strength. ^Ty^ongh connected with health, this is a sepa- 
rate circumstance ; since a man may be ft'eble compared with the 
average of men, and yet not be an invalid. The degree of 
strength may be measured exactly enough by the weight one can 
lift, or in other ways. Feelleneen is sometimes a negative term, 
signifying the abstmee of strength; sometimes a rt^lative term, 
signifying that such an individual is not so strong as such 
another, with whom he is compared. 

4th, Corporal Imperfect mean some remarkable de- 
formity; the want of some limb or some faculty which other 
men enjoy. Its particular upon sensibility depend upon 

the kind of imperfection. Its genend effect is, to diminish more 
01 ^ less agreeable impressions, and to aggravate those which are 
painftil. 

fith. The degree of Knotcledge , — That is, the amount of ideas 
which an individual possesses of a nature cidculated to exorcise 
an influence upon his happiness, or that of others. The man of 
knowledge is ho who posst'sst^s many of these important ideas ; 
the ignorant, he who has but few% and those few of minor 
importance. 

6th, Strength of the Intellectual Facultiee , — That is, the degree 
of facility in recalling ideas already acquired, or in acquiring new 
ones. Different qualities of mind may bo referred to this head, 
tuch as exactness of memory, capacity of attention, clearness of 
disoemment, vivacity of imagination, &c. 

7th. Firmneee of ^ SouL^This quality is attribuU^d to a man 
when he is less affected by immediate pleasures or pains, than by 
great pleasures or great pains, which are distant or uncertain. 
Turenne looked firmness of soul when he was prevailed upon by 
the prayers of a woman to betray a state secret The young 
Lacedssmonians^ who suffered themselves to be scourged to death 
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before the altar of Diana, without uttering a ainglo cry, proted 
t ha t the foar of ahame and the hope of glory had more influence 
OTer them th^ present pain of the most piercing kind. 

8th. Paraereranee. — This circumstance relates to the Uf^gth 
of time during which a given motivo acts upon the will witii a 
continuous force. We say of a man that he wants persevonmoe 
when the motive which makes him act loses all its force without 
the happening of any external event, or the occurrence of any 
reason which ought to wt^aken it ; or when ho is susceptible of 
yielding by turns to a gn?at variety of motives. It is tlius that 
children are deligbU'd with playthings, yet soon grow tired ol 
them. 

^th. The bent of Inclination . — The ideas wo have previously 
formed of a pleasure or a paiu, have a gn^at influence u])on the 
manner in which we are affected, wlien wo come to experience 
that pleasure or that pain. The effect (io(*8 not always answer 
the expectation, though it commonly docs so. The pleasure 
which results fVom the possession of a woman is not to bo mea- 
sured by her beauty, but by the passion of her lover. The incli- 
dations of a man being known, we can calculate with tolerable 
certainty the pleasure or the pain which a given event will causo 
him,* 

lOtb. Noiions of Honour. — By honour is meant that sensi-* 
bility to pains and pleasures, which springs from the opinion ot 
other men ; that is, from their esteem or their contc^mpt. The 
ideas of honour vary much with nations and writh individuals ; 
so that it becomes necc^ssary to distinguish, in the first placer, the 
force of this motive, in the second place, its direction. 

nth. Notions of Religion, — It is well known to what a 
degree the entire system of sensibility may bo affected by reli- 
gious ideas. It is at the birth of a religion that its greatest 
efleots appear. Mild nations have become bloody; pusIUanimons 
nationa have grown bold; slaves have regained their freedom ; 

* Tlisfoiwlbllowiiigciicitiiistanow are only sab^visioiisol this head; 
Ihay are passioBys— 4hat ooaskisred in rellwrenoe to oertala 

fifw plaMOfM nd puM. 

> a 



86 


macmjBA of ixoisuLnoir. 


and savages bare submitted to the yoke of civilization. There 
is not any cause which has produced such sudden and extraor- 
dinary effects upon mankind. There is also an astonishing diver- 
sity in the particular bias which religion gives to individuals. 

12th. Sentiments of Sympathy, — I call sympathy that dispo- 
sition which makes us find pleasure in the happiness of others, 
and compels us to share tht‘ir pains. When this disposition 
extends to a single individual only, it is calh d friendship ; when 
it acts in relation to persons in pain, it is culled pity or compas- 
sion : if it embrace's an entire class of individuals, it constitutes 
what is called esprit de corps, or party spirit ; if it embraces a 
whole nation, it is public spirit or patriotism ; if it extends to 
all men, it is humanity. 

But the kind of sympathy which phiys the greatest part in 
common life is that wliich binds tlu* affections to certain fixed 
individuals, such as parents, children, a husband, a wife, an inti- 
mate friend. Its general effect is to augment the sensibility, 
whether to pains or pleasures. Tlu* individual acquires more 
exUmsion ; he ceasc's to be solitary; he becomes collective. We 
sec ourselves, so to sju iik, doubled in those we love ; and it is by 
no means impossible to love ourst'lvcs biltt'r in these others 
than in our actual self; and to be less smsible to the events 
which concern us, by reason of their immediate effect upon our- 
selves, tlion on account of their operation upon those connected 
with us; to feel, for example, that the most bitter part of an 
affliction is the pain it will cause our friends, and that the 
greatest charm of pc'rsonal success is the pleasure we shall take 
in their joy. Such is the operation of sympathy. These senti- 
ments receiijpd and paid back, increase by communication. 
They may be compared to mirrors, so arranged as mutually to 
transmit the rays of light, coUect them in a common focus, and 
produce an increase of heat by their reciprocal reflections. The 
force of these sympathies is one of the reasons which has made 
legislators prefer married men to bachelors, and fathers of a 
fiunily to those who have no children. The law has more power 
over those who expose a greater suzfiice to its operations. Sndi 
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men^ through an interest in the happiness of those who are to 
succeed them, look to the future as well as tho present ; while 
men who have not the same ties arc satisfied with a transitorv 
possession. 

With regard to the sympathy which the paternal relation pro^^ 
duces, it may be sometimes observed to act independently ot any 
afiWtion. The honour acquired by the father extends to the son ; 
the disgrace of the son sprt^ads back to the father. Tho members 
of a family, although disunited by interest and inclination, have 
a common sensibility for all that a 2 >pertaiu 8 to tho honour of 
each. 

18th. JntipathifA . — These are the reverse of those expansive 
and affci'tionate simtime nts, of which we have been speaking. 
It is fortunate that the sources of sympathy arc constant and 
natural ; they are found ev(‘rywhcre, at nil times, and under all 
cin iimslances ; while antipathies are accidental, and of course 
transitorj'. They vary according to times, placets, events, and 
jKjrsons; and tlu*y have nothing fixed nor determinate. Still, 
tlu*st* two prineiph's sometimes coalesce and act together. IIu- 
inanity makes us hate the inhuman ; friendship renders us hos- 
tile to the adversiiries of our friends ; and antipathy itself becomes 
a cause of union between two persons wlio have a common 
enemy. 

14lh. Fo//y, or Disorder of Mind , — Imperfections of mind may 
be reducwl to ignorance, feeblen(»ss, imtubility, and inconstancy. 
Wliat is called folly is an extraonlinury degree of imperfection, 
as striking to all the world as the most obvious corporal defect. 
It not only produces all the inifMTfections above mentioned, and 
carries them to excess ; but, in addition, it gives ou absurd and 
dangerous turn to the inclinations. 

The sensibility of a maniac becomes extreme upon a certoiu 
point, while in other respects it is quite benumbed. He seems 
to have an excessive distrust, a hurtful malignity, a cessation of 
every sentiment of benevolence ; be has no respect for himself 
nor for others ; he braves all decorum and propriety ; he is not 
insensible to fear, ifor to good treatment — ^be yields to firmness 
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at the same time that xnildneBS makes him tractable ; hut he has 
hardly any r^ard for the ihture^ and can only be acted upon by 
immediate means. 

15th. Pecuniary Cireumtancee . — They consist of the sum 
total of meanCf compared with the sum total of wmU, Means 
comprise, 1st, property, that which is possessed independently of 
labour ; 2nd, the profits of labour; Srd, the pecuniary aids which 
we may expc'ct from our relations and friends. 

Wante depend upon four circumstances : 1 st. Habits of expense. 
What is beyond these habits is superfiuity, what is within them 
is privation. The greater part of our desires exist only in the 
recollection of some past enjoyment. 2nd. The persons with 
whoso support we are charged, cither by the laws or by opinion, 
children, i)oor relations, old serv’ants. 3rd. Unexpected wants. 
A given sum may have a much greater value at one moment than 
another; if it is needed, for instance, for an important lawsuit, 
or for a jounicy upon which the fate of a family depends. 4th. 
Expechitions of a profit, of an inheritance, &c. It is evident that 
the hopes of fortune, in proportion to tlieir force, are true wants ; 
and that their loss may affect us almost as much as that of a pro- 
perty already in jxissession. 


Sectioit II. 

Secondary Cireumiancee tchich affect SenethiUty. 

Authors who have wished to account for differences of sensi- 
bility have ascribed them to circumstances of which no mention 
has yet been made, viz , sex, age, rank, education, habitual occu- 
pations, climate, race, government, religion~~circum8tanee8 all 
very apparent, vciy easy to observe, and very convenient for 
explaining the different phenomena of sensibility. Still, they are 
but secondary circumstances ; I mean that in themselves they axe 
not reasons, but must be explained by the circumstances deaoribed 
in the first section, which are here represented and combined; 
taoh aeoondaiy circumstance containing in itself many primaxy 
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eircbrnstanceB. As a matter of convenience, we speak of the 
influence of sex upon sensibility; including in that single phrase 
aU the primary circumstances of strength, knowledge, firmness of 
soul, perseverance, ideas of honour, sentiments of sympathy, &o. 
Do we speak of the influence of rank ? — We mean by it a certain 
assemblage of primary circumstances, such as the degree of know- 
ledge, ideas of honour, connections of family, habitual occu|>ations, 
p(x^*uniary circumstances. It is the same with all the others. 
Each of these secondary circumslanees may be translated by a 
certtiin number of the primary. This distinction, though essen- 
tial, has not yet been analyzed. Let us pass to a more particular 
examination. 

1st. Sex . — The simsibility of women seems to be greater than 
that of men. Their health is more delicate. Thiy are generally 
inferior in strength of body, knowledge, the intellcKjtual facultieB, 
and firmness of soul. Their moral and religious sensibility is 
more lively ; sympatliies and antipathies have a greater empire 
over them. The honour of a woman consists more in modesty 
and chastity ; tliat of man in prolnty and courage. The religion 
^of a woinirn more luisily deviates towards superstition ; that is, 
towards minute observances. Her affections for her own children 
art* stronger during their whole life, and especially during their 
early youth. Womeu are more coiiipasMiouato for thoso whose 
sufferings they see ; and the very pains they take to relieve them 
form a new bond of attachment. But their benevolence is locked 
up in a narrower circle, and is less governed by the principle of 
utility. It is ran* that they embrace in their affections tlie well- 
bting of their country, much k*ss that of mankind; and the 
inti*rest which they take in a jiarty depends almost always upon 
some private sympathy. There enters into all their attachments 
and antipathies more of caprice and imagination ; wliile men have 
more regard to personal interests or public utility. Their habitual 
amusements are more quiet and sedentary. On the whole, 
woman is better fitted for the family, and man for matU^rs out of 
doors. The domestic economy is best placed in the hands of the 
women ; the principal management of afiiujm in those of the men. 
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'2nd. Each period of Kfe acta differently upon sensibility; 

but it is extremely difficult to state particulars, since the limits 
of the different ages vary with individuals, and, in fact, are 
arbitrary with n’gard to all. In considering infancy, adolesc- 
ence, youth, maturity, decline, and decrepitude as divisions of 
human life, w e can only speak of them vaguely, and in general 
terms. The differtmt imi)erfection8 of mind, which we have 
mentioned, art^ so striking in infancy, that it needs a vigilant and 
constant prot(‘ction. The affi'ctions of adolescence and early 
youth are prompt and lively, but are seldom governed by the 
principle of prudence. The legislator is obliged to protect this 
age from the errors into which the want of experience or the 
vivacity of the passions are apt to leiid it. As to decrepitude, in 
many reapeets it is only a n^tum to the imperftK^tions of infancy. 

3rd. Hank. — This cireumstanee de|)ends so much for its effects 
upon the political constitution of states, that it is almost impos- 
sible to announce any pn)]>osition with rt'8|>ect to it vrhich is 
universally true. In geiu’nd it may ho said that the amount of 
sensibility is gn*att'r in the u))per ranks than in the lower; the 
ideas of honour in particular are more predominant. ^ 

4ih. JSdficaiion, — Health, strength, robustness, may be referred 
\x>phynical education; to intellectual education belong the amount 
of knowledge, its kind, and, to a certain degree, firmness of soul, 
and pi^rseverance ; to woral education appertain the bent of tlie 
inclinations, the ideas of honour and Rdigion, the sentiments of 
sympathy, To education in general may be referred the 
habitual oecupations, amusements, attachments, habits of expense, 
and piH^uniury ^‘sources. But when we speak of education, we 
ought not to lorgi't that its influence in all these respects is so 
modified, either by a concummee of external circumstances or by 
natural disposition, that it is often impossible to calculate its 
effects. 

6th. Hahiiual oceupatiofM^ whether of profit or of amusement 
and choice. They influence all the other causes — ^health, strength, 
knowledge, inclinations, ideas of honour, sympathies, antipathies^ 
fortune^ 6tc. Thus we sec common traits of cha ra c ter in eertain 
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professions, especially in those which constitute a class or oon<* 
dition, such as ecclesiastics, soldiers, sailors, lawyers, magis- 
trates, &c. 

6th. Climate . — Formerly too much was attributed to this cause ; 
it has since been underrated. What renders this examination 
difficult, is the circumstance that a comparison of nation with 
nation can only be made ns to some great facts, which may be 
explained in different ways. It seems to be proved that in warm 
climates men arc less strong, less robust ; they have less need to 
labour, because the earth is more fertile ; they arc more inclined 
to the pleasures of love, a passion which in those latitudes mani- 
fests itself earlier, and with more ardour. All their sensibilities 
are quicker ; their imagination is more lively ; their spirit is more 
prompt, but less vigorous and less pcTscvering. Their habitual 
occupations announce more of indolence than of activity. They 
have probably at their birth a physical organization less vigorous, 
and a teraperument of soul less firm and l(‘8s constant. 

7th. Race, — A negro bom in France or Enghuid is in many 
rcspec*ts a different being from a child of the French or English 
race. A Spanish child bom in Mexico or Peru at the hour of its 
birth is very different from a Mexican or Penivian child. The 
race may perhaps have an infliumce upon that natural disposition, 
W'hich serves os a foundation for all tlu^ rest. Afterwards it 
o[H*nite8 much more stmsibly upon the moral and tvligious bias, 
upon the sympathies and antipathies. 

8th, Government . — This circumstance exercises an infiuonce of 
the same sort with that of education. Thu magistrate may be 
considen^d as a national instructor; and under a vigilant and 
attentive government the particular preceptor, even the father 
himself, is but a deputy, a substitute for the magistrate, with this 
difference, that the authority of the father has its limit, while 
that of the magistrate extends through the whole life. 

The influence of this cause is immense ; it extends to almost 
everything ; in fact, it embraces everything except temperament, 
race, and climate; for even health may depend upon it in many 
respects, so for as relates to regulations of police, the abundance 
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of provisionB, and the removal of apparent causes of disease. 
The method of cducationi the plan foUowed in the di^Kml of 
offices, and the scheme of rewards and punishments, will deter- 
mine in a great measure the physical and moral qualities of a 
natiom 

Tinder a government well constituted, or only well administered, 
though with a bad constitution, it will be seen that men are 
generally more governed by honour, and that honour is placed in 
actions more conformed to public utility, llcligious sensibility 
will be more exempt from fanaticism and intolerance, more firee 
from superstition and servile revertmee. A common sentiment 
of patriotism springs uj). Men perceive the existence of a 
national interest. Enfeebled factions will see ancient rallying 
signs losing their power. The popular affection will be rather 
directed towards the magistrate than towards the heads of a 
party, and towards the whole country rather than to\vard8 any- 
thing else. Private revenge will neither be protracted, nor will 
it spread through society; the national taste will be directed 
towards useful cx}h;usc^s, such as voyage's of discovery, the per- 
fecting of ngricmlture, improvements in the sciences, and thoi 
embellishment of the country. There will hv perceptible, even in 
the productions of human genius, a general disposition to discuss 
with calmness important questions of public good. 

9th. JReligiom Profes»iQn . — We may derive from this source* 
pretty clear indications with ix?8j>ect to religious sensibility, 
sympathy, antipathy, and the ideas of honour and virtue. In 
certain oases we may even judge of the intelligence, the strength 
or weakness of mind, and the disposition of an individual from 
the sect to wliich ho belongs. I admit that it is common to 
profess in public, from motives of convenience or good breeding, 
religious opinions which are not very sincerely entertained 
But in these cases tlie influence of religious profesdou, though 
weakened, is not destroyed. Early habits, the ties of society, 
the power of example, continue to operate even after the prin- 
ciple upon which they are founded ceasea to exist. 

The man who at heart has ceased to be a Jew, a Quaker, an 
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Anabaptirti a Calvinist, or a Lutheran, will still be apt to retain 
a partiditj for those of the denomination to which hcgiominaUy 
belongs, and a corresponding antipathy for those of every other. 


Section III. 

Practical application of this Theory. • 

We cannot calculate the motion of a vessel without knowing 
the circumstances which influence her sailing, such as the force 
of the wind, the resistance of the water, the model of the hull, 
the weight of the lading, &c. In like manner we cannot operate 
with any certainty upon a question of legislation without con- 
sidering all the circumstances which affect the sensibility. 

I confine myself here to what concerns the penal code. In all 
its parts a scrupulous attention to this diversity of circumstances 
is necessary. 

1st. To ancertain the Evil of an Offence, — The same nominal 
offence is not in fact the same real offence, when the sensibility 
of the injurcnl individual is not tlu* same. An action, for example, 
\night be a serious insult to a woman, which to a man would be 
wholly indifferent. A corporal injury, which, if done to an 
invalid, would put his life in dangtT, would be of little com- 
parative consecjucncc to a man in full health. An imputation 
which might ruin the honour or the fortune of one individual 
jnight do no harm to another. 

2nd. To gire a proper Saiief action to the Individual injured,— 
\Sniere the sensibility is different, the some nominal satisfaction 
is not the same real satisfaction. A {Hfcuniary satisfaction for an 
affront might be agreeable or offensive, according to the rank of 
the person affronted, according to his fortune, or according to pre- 
vailing prejudices. Am I insulU^d? — my pardon, publicly asked, 
would be a sufficient satisfaction on the part of my superior, or 
my equal ; but not so on the part of my inferior. 

3rd. To eetimate the force of Puniehmante and their Impreeeion 
\ PelinjuenU.— When the sensibility is essentially diffiarent, 
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the same nominal punishment is not the same real punishment* 
Exile is not the same thing to a young man and to an old man; 
to a bachelor and to the father of a family; to an artisan who has 
no means of subsistence out of his country, and to a rich man 
who would only find himself obliged to change the scene of his 
pleasures. Imprisonment would not be an ecjual punishment for 
a man and for a woman, for an invalid and for a person in health; 
for a rich man whose family would not suffer in his absence, and 
for one who lives only by his laboui*, and who would leave his 
children in distress. 

4th. To transplant a Law from one Country to another. — The 
same verbal law would not be the same real law, if the sensibility 
of the two nations was essentially different. A law on which 
depends the happiness of European families, transported into 
Asia, would become the scourge of society. Women in Europe 
are accustomed to enjoy liberty, and even a sort of domestic 
empire ; women in Asia are prepared by their education for the 
imprisonment of the seraglio, and even for servitude. Marriage 
is not a contract of the same kind in Europe and in the East ; 
and, if it were submitted to the same laws, the unhappiness of all 
parties would certainly ensue. 

The same punishments^ it is said,/ar the same offences. This 
adage has an appcaniiiec of justice and impartiality which seduces 
the superficial observer. To give it a reasonable sense, we must 
determine beforehand what is meant by the same punishments 
and the same offences. An inflexible law, a law which should 
regard neither age, nor fortune, nor rank, nor education, nor the 
moral and religious prejudices of individuals, would be doubly 
vicious, at once inefficacious and tyrannical. Too severe for one, 
too indulgent for another ; always failing through excess or de- 
ficiency; under the appearance of equality, it conceals an in- 
equality the most monstrous. 

When a man of great wealth, and another of a moderate con- 
dition, are condemned in the same fine, is the punishment the 
tame? Do they suffer the same evil? Is not the manifest 
inequality of this treatment rendered yet more odious by its de- 
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lusiye equality P And does not tlie law fail in its object; since 
the one may lose all his resources of living, while the other pays, 
and walks off in triumph ? Let a robust youth and a weak old 
man be both condemned to wear irons for the same number of 
years — a reasoner skilful in obscuring the most evident truths 
might undertake to prove the equality of this punishment ; but 
the people, who are little given to sophistry, the people, faithful 
to nature and to sentiment, would feel an internal murmuring of 
spirit at the sight of such injustice; and their indignation, 
changing its object, would pass from the criminal to the judge, 
and from the judge to the legislator. 

Tliere are some specious objections which I do not wish to dis- 
semble. ** How is it possible to take account of all the circum- 
stances which influence the sensibility ? How can wo appreciate 
internal and secret dispositions, such us strength of mind, know- 
ledge, inclinations, sympathies? How can we measure these 
dilferent qualities ? Tlic father of a family, in the treatment of 
hb children, may consult these interior dispositions, these diver- 
sities of character ; but a public instructor, though charged with 
•but a limited number of pupils, cannot do it. A legislator, who 
has a numerous people in view, is obliged to confine himself still 
more to general laws ; and he is bound to take care how ho in- 
creases their complication by descending into particulars. If ho 
leaves to the judges the right of varying the application of the 
laws according to the infinite diversity of circumstances and 
characters, there will be nothing to restrain them from the most 
arbitrary judgments. Under pretext of observing the true spirit 
of the legislator, the judges will make the laws an instrument of 
caprice or antipathy.’* 

To all this, there needs less an answer than an explanation ; 
for it is rather an objection than a decisive attack. The principle 
is not denied, but its application is thought to be impossible. 

1st 1 allow that the greater part of these differences in sensi- 
bility cannot be appreciated ; that it would be impossible to prove 
their existence in individual cases, or to measure their strength 
and degree. Bnt, happily, these interior and secret dispositiosii 
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hard certain outward and matdfeat indicatioiis. These are the 
secondary circumstazices abore enumerated, viz., $ 0 x, ape, rank^ 
race, cUmate, government, education, religious profession; — pal- 
pable and evident circumstances, which represent interior dis- 
positions. 

Thus the legislator is aided as to the most difficult point. He 
need not trouble himself with metaphysical or moral qualities ; 
he may confine himself to circumstances that are obvious. For 
example, he directs a given punishment to be modified, not in 
proportion to the sensibility of the criminal, his perseverance, his 
strength of mind, his knowledge, &c., but according to sex or age. 
It is true that presumptions drawn from these circumstances are 
liable to error. A child of fifteen may have more knowledge 
than a man of thirty; an individual woman may have more 
courage or less modesty than an individual man ; but these pre- 
sumptions are in general just enough for the avoidance of tyran- 
nical laws, and will be sufficient to gain for the legislator the 
suffrages of opinion. 

2nd. These secondary circumstances are not only easy to 
Boise, but they are few in numbt'r, and they form general classes. 
They fiimish grounds of justification, of extenuation, or of aggra- 
vation. Thus the difficulty disappears, and simplicity pervades 
the whole. 

3rd. In this there is nothing arbitrary. It is not the judge, 
it is the law which modifies such and such a punishment, accord- 
ing to the sex, the age, the religious profession. As to other 
circumstances of which the examination must be absolutely left 
to the judge, as the more or less of derangement of mind, the 
more or less of strength, the more or less of fortune, the legislator, 
who cannot decide upon individual cases, will direct the tribunals 
by general rules, and will leave them a certain latitude in order 
that they may proportion their judgment to the particular nature 
of the circumstances. 

What is here recommended is not a utopian idea. Iliere has 
aoiroely boon a legislator so barbarona or so stupid, as entirely 
CO neglect the eircnmstanoes which inflaenoe aensibility. A num 
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Cf less conftised feeling of them has guided the establishment of 
civil and political rights ; and more or less of regard to these 
circumstances has always been shown in the institution of punish- 
ments. Hence the differences which have been admitted in the 
case of women, children, freemen, slaves, soldiers, priests, &c. 

Droco seems to have been the only penal legislator who rejected 
all these considerations. In his view all crimes were equal, 
because they were all violations of the law. He condemned all 
delinquents to death, without distinction. He confounded, he 
overturned all principles of human sensibility. His horrible work 
endured but a short time ; nor is it probable that his laws wei'e 
ever literally followed. Without falling into this extreme, how 
many faults of the same kind have been committed ? I should 
never finish were I to cite examples. It is notorious that there 
have been sovortjigns who have preferred to lose provinces, and 
to make blood fiow in streams, rather than humour a particular 
sensibility, rather than tolerate a custom indifferent in itself, 
rather than respect an ancient prejudice iu favour of a certain 
dress, or a certain form of prayer. 

^ A prince of our times,* active, enlightened, and animated by 
the desire of glorj*, and a wish to promote the happiness of his 
subjects, undertook to reform everything in his territories ; and, 
in BO doing, excited all to oppose him. On the eve of liis death, 
recaliing all the vexations ho had experienced, he wished it to bo 
inscribed upon his tomb, that he had been unfortunate in all his * 
enterprise’s. It would have been well to add, fur tlm instruction 
of posterity, that he had never known bow to respect and to 
humour the prejudices, the inclinations, the sensibilities of men. 

When a legislator studies the human heart, when he makes 
provision for the different degrees, the different kinds of sensi- 
bility, by exceptions, limitations, and mitigations, these tempera- 
ments of power charm us as a paternal condescension. It is the 
foundation of that approval which we give to the laws, under the 
names, a little vague it is true, of humanity, equity, adaptation, 
moderation, wisdom. 


* Josiph IL ot Austria* 
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We may hero discover a striking analogy between the art of 
the legislator and that of the physician. A catalogue of circum- 
stances which influence sensibility, is alike necessary to these 
two sciences. That which distinguishes the physician from the 
empiric, is an attention to everything which constitutes the par- 
ticular state of the individual. But it is especially in maladies 
of the soul, in those where the moral nature is afiected, and 
where it is necessary to surmount injurious habits and to form 
new ones, that it is necessary to study everything which influ- 
ences the disposition of the patient. A single error here may 
change all the results, so that whut were intended as remedies, 
may prove to be aggravations. 


CHAPTER X. 

♦ 

Analynii of rolitical Good and Evil. — How they are diffused 
through Society, 

It is with government as with medicine ; its only business is the 
choice of evils. Everj’ law is an evil, for every law is an in- 
fraction of liberty. Goveniment, I n peat it, has but the choice 
of evils. Ill making, that chuiee, wliat ought to bt^ the object of 
the legislator? Ho ought to be certain of two things: Ist, that 
in every case the nets which he uud(*rtakes to prevent are really 
evils ; and, 2nd, that these evils are greater than those which he 
employs to prevent them. 

lie has then two things to note — the evil of the offence, and 
the evil of tlie law ; the evil of the malady, and the evil of the 
remedy. 

An evil stddom comes alone. A portion of evil can hardly fall 
upon an individual, without spreading on every side, as from a 
centre. As it spreads, it takes different forms. We see an evil 
of one kind coming out of an evil of another kind ; we even see 
evil coming out of good, and good out of evil. It is important 
to know and to distinguish all these kinds of evil, for in this the 
vexy essence of legislation consists. But, happily, these modifl* 



pinrcmjM ot tMxsLLwat. 


49 


eati<ms sre few in number, end their dilFerencea ere strongly 
merited. Three principal distinctions, and two sub^divisionsi 
will be enough to solve the most difficult problems* 

M'il of the fret ardor. 

£c$t of th$ itcond order* 

Eril of the third order. 

Prmitke Evil — Derivative Evil. 

Immediate Evil — Comequential EviL 
Extended Evil — Divided Evil. 

Permanent Evil — Evaneecmt Evil. 

These ere the only new terms which it w’ill be necessary to 
employ to express the variety of forms wliich evil may take. 

The evil resulting from a had action may be divided into two 
principal parts: — Ist, That which falls immediately upon such 
end such assignable individuals, I call evil of the firei order; 2nd, 
That which takes its origin in the first, and spreads through tho 
entire community, or among an indefinite number of non-assign- 
oblc individuals, I call evil of (he second order » 

Evil of the fii*8t order may be distinguished into two branches, 
viz., 1st, the primitive evil, which is peculiar to tho individual 
injured, to the first suflerer — the jicrson, for example, who is 
beaten or robbed ; 2nd, the derivative evil, that w hich falls upon 
certain assignable individuals, as a cons<M|uence of tho primitive 
evil, by reason of some ndation bi'tween them and the first suf- 
ferer, whether it be a relation of pi^rsonal interest or merely of 
sympathy. 

Evil of the second order may also be distinguished into two 
branches : 1st, alarm ; 2nd, danger. Alarm is a positive pain, a 
pain of apprehension, the appre^hension of suffering the same evil 
which we see has already fiiUen upon another. Danger is the 
probability that a primitive evil will produce other e^ of the 
same kind. 

These two branches of evil are closely connected, yet they are 
so distinct as to be capable of a separate existence. There may 
be alarm where there is no danger, there may be danger where 
there is no alarm* We may be frightened at a conspiracy purely 
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imaginary ; we may remain secure in the midst of a conspiracy 
ready to break out. But, commonly, alarm and danger go 
together, as natural effects of the same cause. The evil that has 
happened makes us anticipate other evils of the same kind, by 
rendering them probable. The evil that has happened produces 
danger ; danger produces alarm. A bad action is dangerous as an 
example ; it prepares the way for other bad actions — 1st, By sug- 
gesting the idea of their commission ; 2nd, By augmenting the 
force of temptation. 

Let us follow the train of thought which may pass in the mind 
of an individual when he hears of a successful robbery. Perhaps 
ho did not know of this means of subsistence, or never thought of 
it. Examj)le acts upon him like instruction, and gives him the 
first idea of resorting to the same expedient. He sees that the 
thing is possible, provided it be Avell managed ; and, executed by 
another, it appears to him less difficult and less perilous than it 
really is. Example is a track which guides him along where he 
never would have dared to be the first explorer. Such an example 
has yet another effect upon him, not less remarkable. It weakens 
the strength of the motives which restrain him. The fear of the 
laws loses a part of its force so long as the culprit remains un- 
punished; the fear of shame diminishes in the same degree, 
because he sees accomplices who afford him an assurance against 
tho misery of being utterly dcspisi'd. This is so true, that 
wherever robberies are fi'equent and unpunished, they are as little 
a matter of shame as any other means of acquisition. The early 
Greeks had no scruples about them ; they are gloried in by the 
Arabs of the present day. 

Let us apply this theory. You have been beaten, wounded, 
insulted, and robbed. The amount of your personal sufferings, 
80 far as they relate to you alone, forms the primitive evil. But 
you have friends, and sympathy makes them share your pains. 
You have a wife, children, parents ; a part of the indignity which 
you have suffered, of the affix>nt to which you have been subjected, 
fidls upon them. You have creditors, and the loss you have 
experienced obliges them to writ. All these pmons suffer aless 
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or greater evil^ from joutb; and these two portions of 

evil, jronrs and theirs, (Compose together the ari7 of th$ firH order 

But this is not all. The news of the robbery, with all its circum 
stances, spreads from month to mouth. An idea of danger springs 
up, and alarm along with it This alarm is greater or less, 
according to what is known of the character of the robbers, of 
the personal injuries they have inflicted, of their means and their 
number ; according as we are near the place or distant from it ; 

‘ according to our strength and courage ; according to our peculiar 
circumstances, such as travelling alone, or with a family, carry- 
ing little money with us, or being intnistHl w'ith valuable etfects. 
This danger and alarm constitute the evil of the neeond order. 

If the evil w’hich has been done to you is of a nature to spread 
of itself — for example, if you have been defamed by an imputa- 
tion which envelops a class of individuals more or less nume- 
rous, it is no longer an evil simply private, it becomes an 
extended evil. It is augmented in projwrtion to tho number of 
those who participate in it. 

If the money of wliich you wvre robbed did not belong to 
you, but to u s<Knety, or to the State, the loss w'ould be a divided 
evil. This case diflers from the fonner in the iraiJortaiit circum- 
stance, that hcrt‘, the evil is diminished in pro]>ortion to the 
number among w hom it is shared. 

If, in coDse<|aence of the wound you have received, you suffer 
an additional evil distinct from the first, sucrli as the abandon- 
ment of a lucrative business, the loss of a marriage, or the 
failure to obtain a profitable situation, that is a eoneequential 
eviL A permanent evil is that wliich, once done, cannot be 
remedied such as an irreparable personal injury, on amputation, 
death, &c. An evaneneent evil is that which may pass away 
altogether, such as a wound which may be healed, or a loss 
which may be entirely made up. 

These distinctions, though partly new, are far from being use- 
less subtilties. It is only by their means that we can appreciate 
the difference of malignity in different offences, and regulate 
aooofdingly the proportion of punishment. 

■ 2 
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This analysis will fdrnish ns a moral criterion^ a means of 
decomposing human actions, as we decompose the mixed metalsi 
in order to discover their intrinsic value, and their precise 
quantity of alloy. 

If among bad actions, or those reputed to be so, there are some 
which cause no alarm, what a difference between these actions 
and those which do cause it ! The primitive evil affects but a 
single individual ; the derivative evil can extend only to a small 
number ; but the evil of the second order may embrace the whole 
of society. Let a fanatic commit an assassination on account of 
what ho calls heresy, and the e\al of the sc^cond order, especially 
the alarm, may exceed many million times the evil of the first order. 

There is a great class of offences of which the entire evil con- 
sists in danger. I refer to those actions w'hich, without injuring 
any particular individual, are injurious to society at large. Let 
us take, for an exiimple, an offence against justice. The bad 
conduct of a judge, of an acemser, or a witness, causes a criminal 
to be acquitted. Here is doubtless on evil, for here is a danger; 
the danger that impunity wnll harden the offender, and excite 
him to the commission of new crimes ; the danger of encouraging 
other offenders by the example and the success of the first. Still, 
it is probable that this danger, great as it is, wUl escape the 
attention of the public, and tliat those wdio by the habit of refiec- 
tion are capable of perceiving it, will not derive from it any 
alarm. They do not fear to see it realized upon anybody. 

But the importance of these distinctions can only be perceived 
in their development. We shall presently see a particular appli- 
cation of them. 

If we carry our views still further, we shall discover another 
evil, which may result from an offence. When the alarm reaches 
a certain point, and lasts a long time, the effect is not limited to 
the passive fSacultics of man ; it extends to his active fisculties ; 
it deadens them ; it throws them into a state of toipor and de- 
crepitude. Thus, when vexations and depredations have become 
habitual, the disoouraged labourer only works to save himself 
from starvation ; he sedui in idlenm the only oonsolation which 
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his misfortunefi allow ; indusixy fails with hope, and bramblea 
gain possession of the most fertile fields. This branch of evil if 
the evil o f tho third ordor. 

Whether on evil liappens by human agency, or whether it 
results from on event purely physical, all these distinctions oro 
equally applicable. 

Happily, this power of propagation and of diffusion does not 
appertain to evil only. Good has the same prerogatives. Follow 
an analogous division, and you will see coming out of a good 
action, a good of (hr fnt order y divisible into primitive and deriva- 
tive ; and a good of the eecond order y which produces a certain 
degree of confidence and security. 

The good of the third order is manifested in that energy, that 
gaiety of h(*art, that aidour of action, which remuneratory motives 
alone inspin'. Man, tmimated by this scntiineut of joy, finds in 
himself a strength which he did not suspect. 

The propagation of good is less rapid and less sensible than that 
of evil. The sc‘i*d of good is not so productive in hopes os the 
scH'd of evil is fruitful in alarms. But this difference is abun- 
dantly made up, for good is a necessary n'sult of natural causes 
which o}H'rttte always,* while evil is produced only by accident, 
and at inter\*als. 

SiX!iety is so (constituted that, in labouring for our particular 
good, we lal>our also for the good of the w'hole. We cannot 
augment our own means of enjoyment without augmenting also 
the means of others. Two nations, like two individuals, grow 
rich by a mutual commerce ; and all exchange is founded upon 
reciprocal advantage's. 

It is f(jrtunate also that the effects of evil are not always evil. 
They often assume the contrary quality. Thus, juridical punish- 
ments applied to oflenccs, although they produce an evil of the 
first order, are not generally regarded as evils, because they pro- 
duce a good of the second order. They produce alarm and danger, 
— but for whom ? Only for a class of evil-doers, who are volon* 
tary sufierers. Let them obey the laws, and they will be exposed 
neither to danger nor alarm. 
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We ahoiild never be able to subjugate, bowever imperfectly, 
the vast empire of evil, had we not learned the method of com- 
bating one evil by another* It has been necessary to enlist 
auxiliaries among pains, to oppose other pains which attack us on 
every side. So, in the art of curing pains of another sort, poisons 
well applied have proved to be remedies. 


CIIAPTEE XI. 

Jteasona for erecting certain Acts into Offences. 

Wb have made an analysis of evil. That analysis shows us that 
there ore acts from which there njsults more of evil than of good. 
It is nets of this nature, or at least acts reputed to be such, that 
legislators have prohibited. A prohibiU‘d act is what we call an 
offence. To caust* these prohibitions to be respected, it is neces- 
sary to (establish punishmetUs. 

But is it necossarj' to erect certain acts into offences ? or, in 
other words, is it necessary to subject them to legal punishments? 

What a question! Is not all the world agrcHni on this matter? 
Why sei'k to prove a trutli univc‘rsally acknowledged, and so 
firmly roott^ in the minds of men ? 

Doubtless, all the? world is aga'cd upon tliis matter. But on 
what is their agreement founded ? Ask his reasons of every man 
who assimts, and you will sec a strange diversity of sentiments 
and principles ; and that not only among the people, but among 
philosophers. Will it be a waste of time to seek out some uniform 
basis of consent upon a subject so important ? 

The agreement which actually exists is only founded upon 
projudict's, which vary according to times and places, customs 
and opinions. I have always been told that such an action is a 
crime, and I tliink that it is so ; such is the guide of the people, 
and even of legislators. But, if usage has erected innocent actions 
into crimes ; if it has made trifling offences to be oonaidered as 
grave ones, and grave ones as trifling ; if it has varied every- 
whoe, it is plain that usage ought to be subjected to some rule, 
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mi ought not to be taken as a* role itself. Let ns appeal, then, to 
the principle of utility. It will confirm the decrees of prejudice 
when they are just ; it will annul them when they are wrong. 

I suppose myself a stranger to all the common apix^Uations of 
vice and virtue. I am called upon to consider human actions 
only with relation to their good or bad effects. I open two 
accounts ; I pass to the account of pure profit all the pleasures, I 
pass to the account of loss all the pains. I faitlifully weigh the 
iiiUwstfl of all partie.s. The man whom prejudice brands as 
vicious, and he whom it extols as virtuous, ore, for the moment, 
equal in my eyt^s. I wish to judge prejudice itself; to weigh 
all actions in a now* balance, in order to form a catalogue of 
tliose which ought to l>e permitted, and of those which ought to 
be forbidden. This oin ration, which appears at first so compli- 
cated, is renden‘d oa-^y by the distinction between evils of the 
first, second, and third orders. 

Am I to examine an act w’hich attacks the security of an 
individual ? I compare all the pleasure, or, in other words, oil 
the profit, wliich results to the author of the act, with all the 
evil, or all the loss, which results to the party injured. I see at 
once that the evil of the first orde r surpasses the good of the first 
order. But I do not stop there. The action under consideration 
produces throughout society danger and alann. The evil which 
at first was only individual spreads evciy'where, under the form 
of fear. The pleasure resulting from the action belongs solely to 
the actor; the pain rt*aches a thousand— ten thousand— all. 
This disproportion, already prodigious, appears infinite upon 
pasring to the evil of the third order, and considering that, if the 
act in question is not suppressed, there will result from it a 
universal and durable discouragement, a cessation of labour, and, 
at last, the dissolution of society. 

I will now run through the strongest of our desires, thoaa 
whose satisfaction is accompanied with the greatest pleasures ; 
and we shall see that, when brought about at the expense of 
aecurity, their gratification is much more fertile in evil than in good. 

1. In the first place let ns consider the passion of hstmi. 
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This is the most fhdtftil cause of assaults upon the honour and 
the person. I have conceived, no matter why, an enmity against 
you. Passion bewilders me. I insult you ; I humble you ; I 
wound you. The sight of your pain makes me experience, at 
Ifeast for a time, a feeling of pleasure. But, even for that time, 
can it be believed that the pleasure which I taste is equivalent 
to the pain you suffer ? If every atom of your pain separately 
painted itself in my soul, is it probable that each corresponding 
atom of my pleasure would appear to have an equal intensity ? 
In fact, only some scattering atoms of your pain present them- 
selves to my troubltKi and disonlered imagination. For you, 
none is lost ; for me, the greakT part is completely thrown away. 
But this pleasure, such as it is, soon betrays its natural impurity. 
Humanily, a principle not to be entirely quenched, even in the 
most savage souls, wakes up a secret remorse. Fears of every 
kind, the ftw of vengeance on your part, or on the part of those 
connect(*d with you ; fear of public disapprobation ; and, if any 
sparks of religion are left to me, religious fears; — fears of all 
kinds come to trouble my security and to disturb my triumph. 
Passion has died away, the pleasure of its gnitification vanishesi 
and an inward n'proach succeeds. But on your side the pain 
still continues, and may have a long duration. This is the case, 
even with trifling wounds, wliich time may cicatrize. How will 
it be when the injury is incurable in its nature ? — when limbs 
have be(?n maimed, features disfigured, or faculties destroyed? 
Weigh the evils — tlicir intensity, their duration, their conse- 
quences ; measure them under all their dimensions, and you will 
see tliut in every sense the pleasure is inferior to the pain. 

Let us now pass to the effects of the second order. The news 
of your misfortune instils the poison of fear into every soul. 
Every man who has an enemy, or who may have an enemy, con- 
templates with terror what the passion of hate may inspire. 
Among feeble beings, who have so much to dispute about, and so 
many causes of mutual envy, among whom a thousand little 
rivalries excite as many causdess hostilities, the q^irit of revenge 
holds fi)rth a succession of endless evils* 
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ThnSi eveiy act of craelty produced by a passion, the principle 
of which exists in every heart, and which everybody is 
exposed to suffer, creates an alarm, which will continue until the 
punishment of the culprit has transferred the danger to the side 
of injustice, and of cruel enmity. This alarm is a suffering 
common to all ; and there is another suffering resulting from it, 
which we ought not to forget, — that pain of sympathy felt by 
generous hearts at the sight of such aggressions. 

II. If we examine the actions which may spring from that im- 
perious motive, that desire to which nature has intrusted the per- 
petuation of the species, we shall see that, when it attacks tho 
security of the person, or of the domestic condition, the good 
which results from its gratification cannot be compared to the 
evil it produces. 

I speak here only of that attack which manifestly compromits 
the security of the person, viz., ravishment. It is useless by a 
gross and puerile pleasantry to deny tho existence of this 
crime, or to diminish the horror of it. Whatever may be said, it 
is certain that women tlie most prodigal of their favours do not 
love to have them snatched by a brutal fury. But, in this case, 
the ga*(*alnc8S of the alarm renders all discussion of the primitive 
evil unnecessary. However it may be of the actual offence, the 
possible offence will always be an object of terror. The more 
universal the desire which gives rise to this offence, the greater 
and more violent is the alarm. In times when the laws have not 
had sufficient power to repress it, when manners have not been 
sufficiently regulated to brand it, it produced acts of vengeance 
of which history has preserved the recollection. Whole nations 
have interested themselves in the quarrel ; and batrcrls originating 
in this source have been transmitted from fathers to their children. 
It is possible that the close confinement of women, unknown 
among the Greeks in the time of Homer, owes its origin to an 
epoch of troubles and revolutions, when the feebleness of the 
laws had multiplied disorders of this kind, and spread a general 
terror. 

in. With respect to the motive of eupidity , — ^if we compare 
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the pleasure of acquiring by a Tiolation of another’s rights with 
the pain which such a proceeding occasions, they will not prove 
to bo equivalents. It is true there are cases in which, if we con- 
fine ouraelvcs to the effects of the first order, the good will have 
an incontestable preponderance over the evil. Were the offence 
considered only under this point of view, it would not be easy to 
assign any good reasons to justify the rigour of the laws. Every- 
thing depends upon the evil of the second order ; it is this which 
gives to such actions the character of crime, and which makes 
punishment necessary. Let us take, for example, the physical 
desire of satisfying hunge r. Let a beggar, pressed by hunger, 
steal from a rich man’s house a loaf, which perhaps saves him 
from starving, — can it be possible to compare the good which the 
thief acquires for himself, with the evil w^hich the rich man 
suffers ? Tlie same is true of less striking examples. Let a man 
pillage the public treasury ; he enriches himself and impoverishes 
nobody, The wrong which he docs to individuals is reduced to 
impalpable ports. It is not on account of the evil of the first 
order that it is necessary to erect thcsci actions into offences, but 
on account of the evil of the second order. 

If the pleasure which attends the satisfaction of such powerful 
desires as hatred, the sexual appetite, and hunger, when that 
satisfaction runs counter to the interests of others, is not equal to 
the pain which it causes, the disproportion will appear much 
greater, as respects motives less active and strong. 

The desire of self-preservation is the only one beside which 
seems to demand a separate examination. 

If the question relates to an evil which the laws themselves 
seek to impose upon an individual, this can only be for some very 
pressing reason, such as the necessity of carrying into execution 
punishments ordained by the tribunals, punishments without 
which there would be no security and no government. Now, if 
the desire of escaping an evil of this sort be gratified, the law, to 
ihe same extent^ will bo rendered inefficient. It appears, then, 
that the evil resulting from this satisfaction is that which results 
firom the inefficiency of the laws, or, what amounts to the 
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tiling, from the non-existence of lavs. But the evil which 
results firom the non-existence of laws is, in fact, an assemblage 
of all the different evils which the laws are establitiied to prevent ; 
that is to say, of all the evils which men are liable to experience 
on the part of other men. It is true that a single triumph over 
the laws, obtained in this way by an individual, is not sufficient 
to shake the whole system ; nevertheless, every example of this 
kind is a symptom of weakness, a step towards destruction. 
There results, then, from it an evil of the second order, an alarm, 
at least a danger ; and, if the laws connive at this evasion, they 
will do it in contradiction to their own aim. In order to escape 
one evil, they will admit another, much more thou its equivalent. 

There remains the case in which an indindual repels an evil to 
which the laws have not chosen to subject him. If they have 
not chosen to subject him to it, they do not wish him to submit 
to it. To repel this evil is itself u good. It is possible that, in 
making efforts to preserve himself from it, the individual in 
question may do on evil more than equivalent to this good. Is 
the evil he docs in his own defence^ ronQncd to what is necessary 
for that object, or does it go beyond ? What is the proportion of 
the evil which lie does to the evil he avoids? Is it equal, greater, 
or less? Would the evil he has avoided have been susceptible of 
compensation if, instead of defending himself by a method so 
costly, he had preferred to submit to it for a time ? These are 
questions of fact, which the law ought to take into consideration, 
before establishing in detail the regulations of self-defence. It is 
a subject which belongs to that part of the penal code which 
treats of the means of justification or extenuation in regard to 
offences committed. It is sufficient to observe here in all 
these cases, though there is, in fact, an evil of the first order, yet 
all the evil which an individual may do in self-defence produces 
no alarm and no danger. Other men have nothing to frar. 
they first commence an illegal attack. 
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CHAPTER xn. 

The LimiU which sepa/raU Morale from Leguilation. 

If OBILITY in general is the art of directing the actions of men in 
such a way as to produce the greatest possible sum of good. 
Legislation ought to have precisely the same object. 

But although these two arts, or rather sciences, have the same 
end, they differ greatly in extent. All actions, whether public 
or private, fall under the jurisdiction of morals. It is a guide 
which leads the individual, as it were, by the hand through all 
the details of his life, all his relations with his fellows. Legis- 
lation cannot do this ; and, if it could, it ought not to exercise a 
continual interference and dictation over the conduct of men. 

Morality commands each individual to do all that is advan- 
tageous to the community, his own personal advantage included. 
But there are many acts useful to the community which legisla- 
tion ought not to command. There arc also many injurious 
actions which it ought not to forbid, although morality does so. 
In a word, legislation has the same centre with morals, but it has 
not the same circumference. 

There are two reasons for this difference : Ist, Legislation can 
have no direct influence upon the conduct of men, except by 
punishments. Now these punishments are so many evils, which 
are not justifiable except so far as there results from them a 
greater sum of good. But, in many cases in which we might 
desire to strengthen a moral precept by a punishment, the evil of 
the punishment would be greater than the evil of the offence. 
The means necessary to carry the law into execution would be of 
a nature to spread through society a degree of alarm more injurious 
than the evil intended to be prevented, 

2nd, Legislation is often arrested by the danger of overwhelm- 
ing the innocent in socking to punish the guilty. Whence comes 
this danger ? From the difBiculty of defining an offence, and 
giving a clear and precise idea of it. For example, hard-hearted- 
neaSi ingratitudei perfidy, and other vices which the popular 
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sanction punishes, cannot come under the power of the law, unless 
they are defined as exactly as theft, homicide, or peijury. 

But, the better to distinguish the true limits of morals and 
legislation, it will be well to refer to the common classification of 
moral duties. 

Private morality regulates the actions of men, either in that 
part of their conduct in which they alone are interested, or in 
that which may affect the interests of others. The actions which 
affect a man’s individual interest compose a class called, perhaps 
improperly, dutie% to ourselves ; and the quality or disposition 
manifested in the accomplishment of those duties receives the 
name of prudence. That part of conduct which relates to others 
composes a class of actions called duties to others. Now there are 
two ways of consulting the happiness of others : the one negative, 
abstaining from diminishing it ; the other positive, labouring to 
augment it. The fifst constitutes probity ; the second is benefit 
cenee. 

Morality upon these three points needs the aid of the law; 
but not in the same degree, nor in the same manner. 

I. The rules of prudence are almost always sufficient of them- 
selves. If a man fails in what regards his particular private 
interest, it is not his will which is in fault, it is his understand- 
ing. If he does wrong, it can only bo through mistake. The 
fear of hurting himself is a motive of repression sufficiently 
strong ; it would be useless to add to it the fear of an artificial 
pain. 

Does any one object, that facts show the contrary? That 
excesses of play, those of intemperance, the illicit intercourse 
between the sexes, attended so often by the greatest dangers, 
are enough to prove that individuals have not always sufficient 
prudence to abstain from what hurts them ? 

Confining myself to a general reply, I answer, in the first place, 
that, in the greater part of these cases, punishment would be so 
easily eluded, that it would be inefficacious; secondly, that the 
evil produced by the penal law would be much beyond the evil 
of the offence. 
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Let US stop a moment at this point. I say that, indq>end6ntly 
of religion and the laws, we always have some natural motives— 
that is, motives derived from our own interest for consulting the- 
happiness of others. 1st. The motive of pure benevolence, a 
sweet and calm sentiment which we delight to experience, and. 
which inspires us with a repugnance to be the cause of suffering. 
2nd. The motives of private affection, which exercise their empire 
in domestic life, and within the particular circle of our intimacies. 
3rd. The desire of good repute, and the fear of blame. This is a 
sort of calculation of trade. It is papng, to have credit ; speaking 
truth, to obtain confidence ; serving, to be served. It is thus we 
must understand that saying of a wit, thnty if there were no euch 
thing ae honesty^ it would he a good epa ulation to invent it, as a 
means of making one*8 fortune, 

A man enlightened as to his own interest will not indulge 
himself in a secret offence through fear of contracting a shameful 
habit, which sooner or later will betray him ; and because the 
having secrets to conceal from the prjdng curiosity of mankind 
leaves in tlxe heart a sediment of disquiet, which corrupts every 
pleasure. All he can acquire at the expense of security cannot 
make up for the loss of that ; and, if he desires a good reputation, 
the best guarantee he con have for it is his own esteem. 

But, in order that an individual should perceive this connection 
between the interests of others and his own, he needs an en- 
lightened spirit and a heart fr^e from seductive passions. The 
greater part of men have neither sufficient light, sufficient 
strength of mind, nor sufficient moral sensibility to place their 
honesty above the aid of the laws. The legislator must supply 
the feebleness of this natural interest by adding to it an artificial 
interest, more steady and more easily perceived. 

More yet. In many cases morality derives its existence from 
the law ; that is, to decide whether the action is morally good 
or bad, it is necessary to know whether the laws permit or forbid 
it. It is so of what concerns property. A manner of selling or 
acquiring, esteemed dishonest in one country/ would be irre- 
proachable in another. It is the same with ofiEences against the 
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•fate. The stale exists only by law, and it is impossible to say 
what conduct in this behalf morality requires of us before knowing 
what the legislator has decreed. There are countries where it is 
an ofience to enlist into the seirice of a foreign power, and others 
in which such a service is lawM and honourable.* 

III. As to bcneficience some distinctions are necessary. The 
law may be extended to general objects, such as the care of the 
poor ; but, for details, it is necessary to depend upon private 
morality. Beneficence has its mysteries, and loves best to employ 
itself upon evils so unforeseen or so secret that the law cannot 
reach them. Besides, it is to individual free* will that benevo* 
lence owes its energy* If the same acts were commanded, they 
would no longer be benefits, they would lose their attraction and 
their essence. It is morality, and especially religion, which 
here form the necessary complement to legislation, and the 
sweetest tie of humanity. 

However, instead of having done too much in this respect, 
legislators have not done enough. They ought to erect into an 
oflTence the refusal or the omission of a service of humanity when 
it would be easy to render it, and when some distinct ill clearly 
results from the refusal; such, for example, as abandoning a 
wounded man in a solitary road without seeking any assistance 
for him ; not giving information to a man who is ignorantly 
meddling with poisons ; not reaching out the hand to one who 
has fallen into a ditch from which he cannot extricate himself; 
in these, and other similar coscms, could any fault be found with a 
punishment, exposing the delinquent to a certain degree of shame, 

^ Hers we touch upon one of the most diflkmlt of questions. If the 
law is not what it ought to be i if it openly combats thb principle cf 
utility ; ought we to obey it? Ought we to violate it? Ought we to 
remain neater between the law which commands an evil, and morality 
which forbids it ? The solution of this question involves oontideratkms 
both of prudence and benevolence. We ought to examine if it is more 
dangerous to violate the law than to obey it $ we ought to oonaidar 
whether the probable evils of obedi e nc e are less or greater than the pro* 
bahkr evile nf 
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or subjecting him to a pecuniary responsibility for the eril which 
Im might hare prevent^ ? 

I will add, that legislation might be extended further than it 
is in relation to the intercMSts of the inferior animals. I do not 
approve the laws of the Hindus on this subject There are 
good reasons why animals should serve for the nourishment of 
man, and for destroying those which incommode us. We are the 
better for it, and they arc not the worse ; for they have not, as 
we have, long and cruel anticipations of the future; and the 
death which they receive at our hands may always be rendered 
less painful than that which awaits them in the inevitable course 
of nature. But what can be said to justify the useless torments 
they are made to sulfer ; the cruel caprices which are exercised 
upon them ? Among the many reasons which might be given 
for making criminal such gratuitous cruelties, I confine myself 
to that which relates to my suhj(»ct. It is a means of cultivating 
a general scutimeut of benevolence, and of rendering men more 
mild ; or at least of preventing that brutal depravity, which, 
after fleshing itself upon animals, presently demands human 
suffering to satiate its appetite.^ 


CHAPTEB XIII. 

JFhhe Methods of JHousontng on the Subject of Itegislaiton. 

It has been the object of this introduction to give a clear idea of 
the principle of utility, and of the method of reasoning conform- 
able to that principle. There results from it a legislative logic, 
which can be summed up in a few words. What is it to offer a 
good reaeon witli respect to a law ? It is to all^ the good or 
evil which the law tends to produce : so much good, so many argu- 
memts in its favour ; so much evil, so many arguments against it ; 
remembering all the time that good and evil are nothing else 
than pleasure and pain. 

• Sea Bwftom'e io the Cape w Ooocf Hape^ for the craeltiei of 

the Datoh sdttlen toward their cattle and their ilavea. 
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What IB it to offer a rBOwn f It ia the alleging for or 
against a law Bomething else than its good or evil ef^ta. 

Nothing can be more simple, yet nothing is more new. It is 
not the principle of utility which is now ; on the contrary, that 
principle is necessarily as old os the human race. Ail the truth 
there is in morality, all the good there is in the laws, emanate 
from it ; but utility has often been followed by instinct, while it 
has been combatted by argument. If in books of legislation it 
throws out some sparks here and there, they are quickly extin- 
guished in the surrounding smoke. Brccahia is the only writer 
who deserves to be noted as an exception ; yet even in his work 
there is some reasoning drawn from false sources. 

It is upw'ords of two thousand years since Aristotle undertook 
to form, under the title of Sophisnis, a complete catalogue of the 
different kinds of false reasoning. This catalogue, improved by 
the information which so long an interval might furnish, would 
here have its place and its use. But such an undertaking would 
carry me too for. I shall be content with presenting some heads 
of error on the subject of legislation. By means of such a con- 
trast, the principle of utility wdll be put into u clearer light. 

1 . Antiquity is not a Reason, 

The antiquity of a law may creates a prejudice in its favour ; but 
in itself, it is not a reason. If the law in question has contributed 
to the public good, the older it is, the easier it will be to enumerate 
its^^good effects, and to prove its utility by a direct process. 

2 . Ths Authority of Religion is not a Reason. 

Of lato, this method of reasoning has gone much out of fashion, 
but till recently its use was very extensive. The work of 
Algernon Sidney is full of citations from the Old Testament; and 
he finds there the foundation of a system of Democracy, as 
Bossuet had found the principles of absolute power. Sidney 
widied to combat the partisans of divine rig^t and passive 
obedience with their own weapons. 

If we suppose that a law emanates from the Deity, we suppose 
that it enianates from supreme wisdom, and supxema bounty. 

F 2 
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Such a law, then, can only have for its object the -most eminent 
utility ; and this utility, put into a clear light, will always be an 
ample justification of the law. 

8. Reproach of Innovation ie not a Reaeon. 

To reject innovation is to reject progress : in what condition 
should we be, if that principle had been always followed ? All 
which exists has had a beginning ; all which is established has 
been innoration. Those very persons who approve a law to-day 
because it is ancient* would have opposed it as new when it was 
first introduced. 

4. An Arbitrary Definition is not a Reason. 

Nothing is more common, among jurists and political writers, 
than to base their reasonings, and even to write long works, upon 
a foundation of purely arbitrary definitions. This artifice con- 
sists in taking a word in a particular sense, foreign from its 
common usage ; in emplojing that word as no one ever employed 
it before ; and in puzzling the reader by an appearance of pro- 
foundness and of myBtcr}\ 

Montesquieu himself has fallen into this fault in the very be- 
ginning of his work. Wishing to give a definition of law, he 
proceeds from metaphor to metaphor; ho brings together the 
most discordant objects — the Divinity, the material world, superior 
intelligences, beasts and men. We learn, at last, that laws are 
relations: and eternal relations. Thus the definition is more 
obscure than the thing to be defined. The word /atr, iif its 
proper sense, excites in every mind a tolerably clear idea, the 
word elation excitos no idea at ail. The word /air, in its figura- 
tive sense, produces nothing but equivocations; and Montesquieu, 
who ought to have dissipated the darkness, has only in- 
creased it 

It is the character of a false definition, that it can only be em- 
ployed in a particular way. That author, a little further on 
(ch. iii.), gives another definition. Law in general^ he says, ie 
human reaeon, in so far as it governs all the people of the earth. 
These terms are more fkroiliar but no dear idea results from 
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them. I« it the fact, that so many laws, contradiotoiy, ferocious, 
or absurd, and in a perpetual state of change, are always 
hwman reaum ^ It would seem that reason, so for fh)ro being 
the law, is often in opposition to it 

This first chapter of Montesquieu has given occasion to an 
abundance of nonsense. The brain has been racked in search of 
metaphysical mysteries, where none in fact exist Even Beccaria 
has suffered himself to bo carried away by this obscure notion of 
r^kttians. To interrogate a man in order to know whether he is 
innocent or guilty, is to force him, he tolls us, to accuso himself. 
To this procedure he objt'cts ; and why ? because, os he says, it 
is to confound all relation^.* But what does that mean ? To 
enjoy, to suffer, to cause enjoyment, to cause suffering : those are 
expressions wliich 1 understand ; but to follow relations and to 
confound relations, is what I do not understand at all. These 
abstract terms do not excite any idcja in my mind; they do 
not awaken any sentiment. I am absolutely indifferent about 
relation* :^plea9u^ei and pains arc w'hat interest me. 

llousseau has not been satisfied with the definition of Mon- 
tesquieu. He has given his own, wdiich he announces as a great 
discovery. Law^ lie says, is the expression of the general will. 
There are, then, no laws except where the people have spoken 
in a body. There is no law except in an absolute democracy, 
Roussc^au has suppressed, by this supreme decree, all existing laws; 
and at the same time he has deprived of tlio possibility of 
existence all those w hich ore likely to be made hereafter, — the 
legislation of the republic of Son Marino alone excepted. 

5. Metaphors are not Reasons. 

I mean either metaphor properly so called, or allegory, used 
at first for illustration or ornament, but afterwards made the basis 
of an argument. 

Blackstone, so great an enemy of all reform, that he has gone 
BO far as to find (halt writh the introduction of the English lan- 
guage into the reports of cases decided by the courts, has neglected 

• BMx«m»oh.xiL 
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no means of mspiring his readers with the same prejadice. He 
ropreaents the law* as a castle, as a fortress, which cannot be 
altered without being weakened. I allow that he does not ad- 
vance this metaphor as an argument ; but why does he employ 
it? To gain possession of the imagination; to prejudice his 
readers against every idea of reform ; to excite in them an arti- 
ficial fear of all innovation in the laws. There remains in the 
mind a false image, which produces the same effect with false 
reasoning. He ought to have recollected that this allegory might 
be employed against himself. When they see the law turned 
into a castle, is it not natural for ruined suitors to represent it as 
a castle inhabited by robbers ? 

A man’s house, say the English, is his castle. This poetical 
expression is certainly no reason ; for if a man’s house be his 
castle by night, why not by day ? If it is an inviolable asylum 
for tho owner, why is it not so for every person whom he chooses 
to receive then? ? The course of justice is sometimes interrupted 
in England by this puerile notion of liberty. Criminals seem to 
bo looked upon like foxes ; they are suffertxl to liave their burrows, 
in order to increase the sports of the chase. 

A church in Catholic countries is the Home of God. This 
metaphor has served to establish asylums for criminals. It would 
bo a mark of disrespect for the Divinity to seize by force those 
who had taken refuge in his house. 

The balance of trade has produced a multitude of reasonings 
founded upon metaphor. It has been imagined that in the course 
of mutual commerce nations rose and sank like the scales of a 
balance loaded with unequal weights ; people have been terribly 
alarmed at what appeared to them a want of equilibrium ; for it 
-has been supposed that what on© nation gained the other must 
lose, as if a weight had been transferred from one scale to 
othor. 

The word nwther-eountry has produced a great number of pre- 
judices and false reasonings in all questions concerning odciaiies 


* 3 Comm. di. xviL 
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and the parent state. Baties haTO been imposed npon oolonieSy 
and they bare been accused of offences, founded solely upon the 
metaphor of their flUal dependence. 

6. A Fiction Unot a Reacon^ 

I understand by fiction an assumed fact notoriously false, up^n 
which one reasons as if it were true. 

The celebrated Cocceiji, the compiler of the Code Frederic^ fur- 
nishes an example of this kind of reasoning on the subject of last 
wills. After a deal of circumlocution about the natural right, ho 
decides that the legislator ought to grant to individuals the power 
of making a will. Why ? Became the heir and the deeeaeed are 
one and the name pernon, and conneqaenthj the heir ought to continue 
to enjoy the property of the deceaned, {Code Fred, part ii. L 110, 
p. 156.) He offers, it is tnie, some arguments which involve, to 
a small extent, the princij)lc of utility ; but that is in the preface. 
The serious reason, the judicial reason, is the identity of the living 
and the dead ! 

The English lawyers, to justify the confiscation of property in 
certain coses, have employed a style of reasoning not unlike that 
of the chancellor of the gr(*ut Frederic. They have imagined a 
corruption of blood which arrests the course of legal succession. 
A man has been capitally punished for the crime of high treason ; 
his innocent son is not only deprived of his father’s goods, but he 
cannot even inherit from his grandfather, because the channel 
by which the goods ought to pass has betm corrupted. This 
fiction of a sort of political original sin serves as a foundation 
to all this point of law. But why stop there? If in fiact the 
fath(»r’s blood is comipkKl, why not destroy the vile offspring 
of, corruption? Whj not execute the son at the same time with 
the father? 

Blackstone, in the seventh chapter of his first book, in speak- 
ing of the royal authority, has given himself up to all the 
puerihty of fiction. The king, he tells us, is everywhere pre- 
sent ; he can do no wrong ; ho is immortaL 

These ridiculous paradoxes, the fruits of servility, so fax from 
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fmnuhing just ideas of the prerogatiyes of royalty, only serve to 
daazle, to mislead, and to give to reality itself an air of fable and 
of prodigy. But these fictions are not mere sparkles of imagi- 
nation. He makes them the foundation of many reasonings. 
He employs them to explain certain royal prerogatives, which 
might be justified by very good arguments, without perceiving 
how much the best cause is injured by attempting to prop it up 
by falsehoods. The judges^ he tells us, are mirror%y in which the 
image of the king i$ reflected. What puerility ! Is it not expos- 
ing to ridicule the very objects which he designs to render the 
most respectable ? 

But there are fictions more bold and more important, which 
have played a great part in politics, and which have produced 
celebrated w’orks : these are contracts. 

The Leciatluin of Hobbes, a work now-a-days but little known, 
and detested through prejudice and at second* hand as a defence 
of despotism, is an attempt to base* all political society upon a 
j)retended contract between the ]>eople and the sovereign. The 
people by this contract have renounced their natural liberty, 
which producc^d nothing but evil ; and have deposited all power 
in the hands of the prince. All opposing wills have been united 
in his, or rather oimilulated by iU That which he wills is taken 
to bo the W’ill of all his subjects. When David brought about the 
destruction of Uriah, he acted in that matter with Uriah’s con- 
sent, for Uriah had consented to all that David might command. 
The prince, according to this sysUm, might sin against God, but 
he could not sin against man, because all his actions proceeded 
from the general consent. It was impossible to entertain the 
idea of resisting him, because such an idea implied the contradic- 
tion of resisting one’s self. 

Locke, whose name is as dear to the friends of liberty as that 
of Hobbes is odious, has also fixed the basis of government upon 
a contract He agrees that there is a contract between the prince 
and the people 5 but according to him the prince takes an engage- 
ment to govern according to the law^ and for the public good ; 
while the people, on their side, take an engagement of obedience 
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ao long M the prince remaina fidtbflil to fiie conditions in virtue 
of which he receives the crown, 

Bousseeu rejects with indignation the idea of this bilateral 
contract between the prince and the people. He has imagined a 
Boeui/ contract, by which all are bound to all, and which is the 
only legitimate basis of government. Society exists only by 
virtue of this free convention of associates. 

These throe systems — so directly opposed — agree, however, in 
beginning the tht^ory of politics with a hetiou, for these three con- 
tracts iire wjually fictitious. They exist only in the imagination of 
their authors. Not only we find no trace of them in history, but 
everywhere we discover proofs to the contrar}\ 

The contract of Hobbes is a manifest falsehood. Despotism 
has everywliere In^en the result of violence and of false religious 
ideas. If a people can Ik* found which by a public act has sur- 
rendered up the supreme authority to its chief, it is not true that, 
in so doing, that {>eople submitted itself to all the caprices, how- 
ever strange or cmel, of its sovereign. The singular act of the 
Danish |KH)pIe in 1660 includes esseutial clauses which limit the 
supreme }>ower. 

The iocial contract of Ilousscau has not been judged so severely, 
btx’uuse men are not difficult about the logic of a system which 
c'stablishw that which they best b>ve — liberty and cKjUolity. But 
where has this universal convention been formc^d ? What are its 
clauses? In what language is it written ? W'hy has it always 
been unknoum ? Ufion coming out of the forests, upon renouncing 
savage life, wliat tribe has possessed those great ideas of morals 
and politics upon which this primitive convention is built? 

The contract of Locke is more 8|)ecious, because, in fact, there 
are some monarchies in which the sovereign takes certain engage- 
ments upon his accession to the throne ; and accepts certain con- 
dirions upon the part of the nation he is to govern. 

However, even this contract is but a fiction. The essence of 
a contract consists in the free consent of the parties interested. 
It supposes that all the objects of the engagement are specified 
and knowxL Xow if the prince is free, at hisacoession, to accept 
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or to refuse, are the people equally so ? Can a few vag^e accla- 
mations be counted as an act of indiTidual and uniyers^ assent ? 
Can tills contract bind that multitude of individuals who never 
heard of it, who have never been called to sanction it, and who 
could not have refused their consent without endangering their 
fortunes and their lives ? 

Besides, in the greater part of monarchies, this pretended con- 
tract has not even the appearance of reality. We do not see 
even the shadow of an engagement between the prince and the 
people. 

It is not necessary to make the happiness of the human race 
dependeut on a liction. It is not necessary to erect the social 
pyramid upon a foundation of sand, or upon a clay which slips 
from beneath it. Let us leave such trifling to children ; men 
ought to speak the language of truth and reason. 

The true political tie is the immense interest which men have 
in maintaining a government. Without a government there can 
bo no security, no domestic enjoyments, no property, no industry. 
It is in this 1‘act that we ought to see k the basis and the reason 
of all governments, whatever may be their origin and their form ; 
it is by comparing them with their object that we can reason 
with solidity upon their rights and their obligations, without 
having recourse to protended contracts which can only serve to 
produce interminable dispute’s. 

7. Fancy u not a Reason, 

Nothing is more common than to say, reason decides^ eternal 
reason orders^ &c. But wliat is this reason ? If it is not a dis- 
tinct view of good or evil, it is mere fancy ; it is a despotism, 
which announces nothing*but the interior persuasion of him who 
speaks. Let us see upon what foundation a distinguished jurist 
has sought to establish the paternal authority. A man of ordinary 
good sense would not see much difficulty in that question ; but 
your learned men find a mystery everywhere. 

The right of a father over his children,’* says Coooeiji, ^^is 
founded in reason;— for, 1st, Children are bom in a house, cf 
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which the father is the master; iud, They are bom in a family 
of which he is the chief ; 3rd, They are of his seed, and a part of 
his body.” These are the reasons ih)m which he concludes, 
among other things, that a man of forty ought not to marry 
without the consent of a father, who in the coarse of nature 
must by that time be in his dotage. What there is common to 
these three n^asons is, that none of them has any relation to the 
inU rests of the parties. The author consults neither the welfare 
of father nor that of the children. 

Tkf right of a father is an improper phrase. The question is 
not of an unlimite d, nor of tin indivisible right. There are many 
kimis of rights which may be granted or refused to a father, each 
for particular rt'asons. 

The first reason which Coeceiji alleges is founded upon a fact 
which is true only by accident. Lt^t a traveller have children 
who an? bom at a tavern, on board a vessel, or in the house of a 
friend, such a father would lack this first basis of paternal 
authority. Accoiding to this reasoning, the children of a 
domestic, and those* of a soldier, ought not to subject to their 
fathers’ commands, but to those of the person in whose house 
they are born. 

Jf the MMJond n?a8on has any determinate sense, it is only a 
n*petition of the first. Is the child of a man who lives in his 
father's house, or in the house of an cider brother, or a patron, 
bom in a family of which his father is the chief? 

The third reason is as fiitile as it is indisje^nt The child is 
bora of tlie 8C‘tHl of his father, and is a part of his body.” If 
this is the foundation of the right, it ought to put the power of 
the mother far above that of the father. 

And here we may remark an essential difference between false 
principles and the tme one. The principle of utility, applying 
itself only to the interests of the parties, bends to ciirnimstances, 
and accommodates itself to every case. False principles, being 
founded upon things which have nothing to do with individual 
interests, would be inflexible if they were consistent Such is 
the character of this pretended rig^t founded upon birth. The 
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Aon natarally belongs to the father, because the matter of which 
the son is formed once circulated in the father’s veins. No 
matter how unhappy he renders his son;— -it is impossible to 
aimihilate his right, because we cannot make his son cease to bi 
his son. The corn of which your body is made formerly grew in 
my field ; how is it that you are not my slave ? 

8. Antipathy and Sympathy are not Reaeom, 

Reasoning by antipathy is most common upon subjects con- 
nected with penal law ; for we have antipathies against actions 
reputed to be crimes ; antipathies against individuals reputed to 
be criminals ; antipathies against the ministers of justice ; anti- 
pathies against such and such punishments. This false prin- 
ciple has reigned like a tyrant thro\ighout this vast province of 
law. Beceoria first dared openly to attack it. His arms were of 
celestial temper ; but if ho did much towards destrojnng the 
usurper, he did very little towards the establisliment of a new 
and more equitable rule. 

It is tho principle of antipathy which leads us to speak of 
offences as deeertnng punishment. It is the corresponding prin- 
ciple of sympathy which leads us to speak of certain actions as 
meriting reward. This word merit can only lead to passion and 
to error. It is effects^ good or bad, which we ought alone to consider. 

But when I say that antipathies and sympathies are no reason^ 
I mean those of the legislator ; for the antipathies and sympa- 
thies of the people may be reasons, and very powerful ones. 
However odd or pernicious a religion, a law*, a custom may be, it 
is of no consequence, so long as the people are attached to it. 
The strengtli of their prejudice is the measure of the indul- 
gence which should be granted to it. To take away an enjoy- 
ment or a hope, chimerical though it may be, is to do the same 
injury as if we took away a real hope, a real enjoyment In such 
a case the pain of a single individual becomes, by sympathy, the 
pain of all. Thence results a crowd of evils ; antipathy against 
a law which wounds the general prejudice ; antipathy against 
the whole code of that law is a part ; antipathy against the 
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goFenmifint wliich carries the laws into execution; a disposi* 
tion not to aid in their execution ; a disposition secretly to oppose 
it ; a disposition to oppose it openly and by force ; a disposition 
to destroy a goTemment which sets itself in opposition to the 
popular will— all the evils produced by those offences, which, in 
a coUcetive shape, form that sad compound called rehellion or 
civil war — all the evils produced by the punishments which are 
resorted to as a means of putting a stop to those offences. Such 
is the succession of fatal consequences which are always ready to 
arise from fancies and prejudices violently opposed. The legis- 
lator ought to yield to the violence of a current which carries 
away everything that obstructs it. But let us observe, that in 
such a case, the fancies themselves are not the reason that 
determines the legislator ; his reason is the evils which threaten 
to grow out of an opposition to those fancies. 

But ought the legislator to be a slave to the fancies of those 
whom he governs ? No. Between an imprudent opposition and 
a servile compliance there is a middle path, honourable and safe. 
It is to combat these fancies with the only arms that can conquer 
them— example and instruction. He must enlighten the people, 
he must address himself to the public reason; be must give 
time for error to be unmasked. Sound reasons, clearly set forth, 
are of necc^ssity stronger than false ones. But tlio legislator 
ought not to show himself too openly in these instructions, for 
fear of compromitting himself with the public ignorance. Indi- 
rect means will better answer his end. 

It is to be observed, however, that too much deference for 
prejudices is a more common fault than the contrary excess. 
The best projects of laws are for ever stumbling against this 
common objection, — ‘‘Prejudice is opposed to it; the people 
will be offended 1” But bow is that known P How has public 
opinion been consulted P What is its organ P Have the whole 
people but one uniform notion on the subject P Have all the 
individuals of the community the same sentiments, including 
perhaps nine out of ten^ who never heard the subject spoken of? 
Besidesi if the people are in error, are they compelled always to 
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raoiaan ao? Will not an influx of light dissipate the darkness 
vhieh produces error ? Can we expect the people to possess 
sound knowledge, while it is yet unattained by their legislators, 
by those who are regarded as the wise men of the land ? Have 
there not been examples of other nations who have come out of 
a similar ignorance, and where triumphs have been achieved 
over the same obstacles ? 

After all, popular prejudice serves oftener as a pretext than as 
a motive. It is a convenient cover for the weakness of states- 
men. The ignorance of the people is the favourite argument of 
pusillanimity and of indolence ; while the real motives are pre- 
judices from which the legislators themselves have not been able 
to get free. The name of the people is falsely used to justify 
their leaders. 

9. Begging the Queeiion is not a Reason. 

The petiiio prineipU^ or begging the question, is one of the 
sophisms which is noted by Aristotle ; but it is a Proteus which 
conceals itself artfully, and is reproduced under a thousand 
terms. 

Begging the question, or rather assuming the question, con- 
sists in making use of the very proposition in dispute, as though 
it were already proved. 

This false procedure insinuates itself into morals and legisla- 
tion, under the disguise of sentimental or impassioned terms; 
that is, terms which, beside their principal sense, carry with 
them an accessory idea of praise or blame. Neuter terms are 
those which simply express the thing in question, without any 
attending presumption of good or evil ; without introducing any 
foreign idea of blame or approbation. 

How it is to be observed that an impassioned term envelops 
H proposition not expressed, but understood, which always accom- 
panies its employment, though in general unperceived by those 
who employ it. This concealed proposition implies either blame 
or praise; but the implication is always vague and undetermined. 

Do I desire to connect an idea of utility with a term which 
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eommonl j canveyB an aooeaaory idea of blame P I dudl aeeia to 
advance a paradox, and to contradict myselfl For example, 
ehould I aaj that each a piece of htxury is a good thing P The 
propofidtion astonishes those vrho are accustomed to attach to this 
word luxwTjf a sentiment of disapprobation. 

How shall I be able to examine this particular point without 
awakening a dangerous association ? 1 must have recourse to a 
neuter word ; I must say, for example, itueh a manner of ipendit^ 
one* 9 retenue is good. This turn of expression runs counter to no 
prejudice, and permits an impartial examination of the object in 
question. When Hclvetius advanced the idea that all actions 
have interest for tlieir motive, the public cried out against his 
doctrine without stopping to understand it. Why? Because 
the word interett has on odious sense ; u common acceptation, in 
which it w'ems to exclude everj' motive of pure attachment and 
of benevolence. 

How many rc*a»oning8 upon political subjects are founded upon 
nothing but impassioned terras I People suppose they are giving 
a reason for a law, when they say that it is conformable to the 
principles of monurcliy or of democracy. But tlmt means nothing. 
If there are persons in w hose minds these w^ords are associated 
wdth an idea of approbation, there are others who attach con- 
trary ideas to them. Let these two parties begin to quarrel, the 
dispute wdll never come to an end, except through the weariness 
of the combatants. For, before beginning a true examination, we 
must renounce these impassioned terms, and calculate the effects 
of the proposed law in good and evil. 

Blackstone adminw in the British constitution the combina- 
tion of the three forms of government; and he hence concludes 
that it must possess the collected good qualities of monarchy, 
aristocracy, and democracy. How happened it that he did not 
perceive, that without changing his premises, a conclusion might 
be drawn fiom them, diametrically opposite, yet equally just ; to 
wit, thi^ the British constitution must unite all the particular 
/autti of democracy, aristocracy, and monarchy ? 

To the word independence, there are attached certain accessory 
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ideas of dignity and virtue; to tlie word dependence^ accessory 
ideas of inferiority and corruption. Hence it is that the pane- 
gyrists of the British constitution admire the independence of the 
three powers of which the legislature is composed. This, in 
their eyes, is the masterpiece of politics ; the happiest trait in 
that whole scheme of government. On the other side, those who 
would detract from the merits of that constitution, are always in- 
sisting upon the actual dependence of one or the other of its branches. 
Neither the praise nor the censure contain any reasons. 

As to the feet, the pretended independence does not exist. 
The king and the greater part of the lords have a direct influence 
upon the election of the House of Commons. The king has the 
power of dissolving that House at any moment ; a power of no 
little efficacy. The king exercises a direct influence by honour- 
able and lucrative employments, which he gives or takes away 
at pleasure. On the other side, the king is dependent upon tho 
two Houses, and particularly upon the Commons, since he cannot 
maintain himself without money and troops, — two principal and 
essential matters which are wholly under the control of the re- 
presentatives of the people. What pretence has the House of 
Lords to be called indei)endcnt, while the king can augment its 
number at pleasure, and change the vote in his favour by tho 
creation of new lords ; exercising too^ as he docs, an additional 
influence on the temporal peers, by the prospect of advancement 
in the ranks of the peerage ; and on the bishops, by the bait of 
ecclesiastical promotion ? 

Instead of reasoning upon a deceptive word, let us consider 
effects. It is tho reciprocal dependence of these three powers 
which produces their agreement ; which subjects them to fixed 
rules, which gives them a steady and systematic operation. 
Hence the necessity of mutual respect, attention, concession, and 
moderation. If they were absolutely independent, there would 
be continual shocks between them. It would often be necessary 
to appeal to force ; and the result would be a state of anarchy. 

I cannot refrain from giving two other examples of this error 
of reasoning, founded upon the misuse of terms. 
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in fbllowiiig out til that appears to bO a nataral coiim« 
qaenoe of that abstraot idea, we como at last to the conohiaioii 
that loiwerM/ ought to be established ; and to the addi* 

tional condusiou that the representatives ought to be reHshoseoi 
as frequently as possible, in order that the national representation 
may deserve to he esteemed such. 

In deciding these same questions according to the principle of 
utility, it will not do to reason upon words ; wo must look only 
at effects. In the election of a legislative assembly, the right 
of suffrage should not be allowed except to those who are esteemed 
by the nation fit to exercise it ; for a choice made by men who 
do not possess the national confidence will weaken the confidence 
of the nation in the assembly so chosen. 

Men who w'ould not be thought fit to bo electors, are those 
who cannot be presumed to possess political ink^grity, and a 
sufficient degree of knowledge. Now we cannot presume upon 
the politiaal integrity of those whom want exposes to the temp* 
tation of selling themselves; nor of those who have no fixed 
abode ; nor of those who have been found guilty in tlie courts of 
justice of certain offences forbidden by the Itnv. Wo cannot 
presumo a sufficient degree of knowledge in women, whom their 
domestic condition withdraws from the; conduct of public affairs ; 
in children and adults beneath a certain age ; in those who are 
deprived by their poverty of the first elements of education, 
&c. &c. 

It is according to these principles, and others like them, that 
we ought to fix the conditions necessary for becoming an elector; 
and it ifl in like manner, upon the advantages and disadvantages 
of frequent elections, without paying any attention to arguments 
drawn from abstract terms, that we ought to reason in establidi- 
ing the duration of a legislative assembly. 

The last example 1 iffiall give will be taken from eontraeU; I 
mean those political fictions to whidi this name has been applied 
by their aatiion. 

When Locke and Sousseau reason upon this pretended oontriet I 
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irben they affirm that the social or political contract indudes 
Wich and such a clause, can they prove it otherwise than by the 
general utility which is supposed to result from it? Gb*ant that 
this contract which has never been reduced to writing is, how- 
ever, in Ml existence. On what depends all its force ? Is it not 
upon its utility? Why ought we to fulfil our engagements? 
Because the faith of promises is the basis of society. It is for 
the advantage of all that the promises of every individual should 
be faithfully observed. There would no longer be any security 
among men, no commerce, no confidence; — it would be neces- 
sary to go back to the woods, if engagements did not possess 
an obligatory force. It is the same with these political con* 
tracts. It is their utility which makes them binding. When 
they become injurious, they lose their force. If a king had taken 
an oath to render his subjects unhappy, would such an engage- 
be valid ? If the people were sworn to obey him at all events, 
would they bo bound to suffer themselves to be exterminated by 
a Nero or a Caligula, rather than violate their promise ? If there 
resulted from the contract effects universally injurious, could 
there be any sufficient reason for maintaining it ? It cannot be 
denied, then, thtt the validity of a contract is at bottom only a 
question of utility — a little wrapped up, a little disguised, and, 
in consequenoe, more susceptible of false interpretations. 

10. An imaginary Law is not a Iteason. 

natural law, natural rights, are two kinds of fictions or meta- 
phors, which play so great a part in books of legislation that 
they deserve to be examined by themselves. 

The primitive sense of the word law, and the ordinary mean- 
hig of the word, is-— the will or command of a legislator. The 
Im/f of nature is a figurative expression, in which nature is repre- 
sented as a being; and such and such a disposition is attributed 
to her, which is figuratively called a law. In this sense, all the 
general inclinations of men, all those which appear to exist inde- 
pendently of human sooieties^ and from which must prooeed the 
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Mtabliahment of politioal and civil law, are called hw o/natmr^ 
This is the true sense of the phrase* 

But this is not the way in which it is understood. Authors 
have taken it in a direct sense ; as if there had been a real code 
of natural laws. They appeal to these laws ; they cite them, and 
they oppose them, clause by clause, to the enactments of legis- 
lators. They do not see that these natural laws ore laws of their 
own invention ; that they are all at odds among theurndves as to 
tho contents of this pretended code; that tht‘y affirm without 
proof; that systems ore as numerous as authors; and that, in 
reasoning in this manner, it is necessary to bo always beginning 
anew, because every one can advance what ho pleases touching 
laws which arc only imaginarj*, and so keep on disputing for 
ever. 

What is natural to man is sentiments of pleasure or pain, 
what are called inclinations. But to coll these sontiments and 
these inclinations law», is to introduce a false and dangerous idea. 
It b to set language in opposition to itself ; for it is necessary to 
make lawi precisely for the purjioso of restraining these inclina- 
tions. Instead of regarding them os laws, they must be sub- 
mitted to laws. It b against the strongest natural inclinations 
that it is necessary to have laws the most repressive. If there 
were a law of nature which directed all men towards their common 
good, laws would be useless ; it would be employing a creeper to 
uphold an oak ; it would be kindling a torch to add light to the 
sun. 

Blacksione, in speaking of the obligation of parents to provide 
lor the support of theb children, says, ** that it b a principle of 
natural law, a duty imposed by nature itself, and by the proper 
act of the parents in bringing the children into the world. 
Montesquieu,’* he adds, ** observes with reason, that the natural 
obligation of the father to support hb children, b what has 
eanaed tike establishment of marriage, which points out the 
person who ought to ftilfil thb obligation.” (Book i. ch. 16 .) 

Parents or# incUn^i to snpport their chiliben; parents ougM 
to support their children ^ these are two distinct propositioiis* 
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JTlie flrit does not suppose tiie second; the second does not si^ 
pose the first. There are, without doubt, the strongest reasons 
fior imposing upon parents the obligation to bring up their 
children. Why have not Blackstone and Montesquieu mentioned 
those reasons ? WThy do they refer us to what they call the law 
of nature? What is this law of nature, which needs to be 
propped up by a secondary law from another legislator ? If this 
natural obKgation exists, as Montesquieu says it does, far from 
serving as the foundation of marriage, it proves its inutility, — at 
least for the end which he assigns. One of the objects of mar- 
riage is, precisely to supply the insufficiency of natural affection. 
It is designed to convert into obligation that inclination of 
parents, which would not always be sufficiently strong to sur- 
mount the pains and embarrassments of education. 

Mon are very well disposed to provide for their own support. 
It has not been necessary to make laws to oblige them to that. 
If the disposition of parents to provide for the support of their 
children had been constantly and universally as strong, legis- 
lators never would have thought of turning it into an obligation. 

The exposure of infants, so common in ancient Greece, is still 
practised in China, and to a greater extent. To abolish this 
practice, would it not be necessary to allege other reasons besides 
this pretended law of nature, which here is evidently at fault ? 

The word rights, the same as the word law, has two senses ; 
tho one a proper sense, the other a metaphorical sense. Rights, 
properly so called, are tho creatures of law properly so called; 
real laws give birth to real rights. Natural rights are the crea- 
tures of natural law; they are a metaphor which derives its 
origin from another metaphor. 

WTiat there is natural in man is means, — faculties. But to 
call these means, these feculties, natural rights, is again to put 
language in opposition to itself. For rigUs are established to 
msure the exercise of means and frculties. The ri^t is the 
guaranUs; the faculty is the thing guaranteed. How can we 
understand each other vrith a language which confounds undw 
the same tmm things so different f WThere would be tiie nomen* 
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ektaze of the arts, if gave to the msehanie who makes an 
article the name as to the article itself? 

Beal rights are always spoken of in a legal sense ; natural 
ri^ts are often spoken of in a sense that may be called anti- 
IcgaL When it is said, for example, that law cannot avail againci 
natural righU^ the word rights is employed in a sense above the 
law ; for, in this use of it, we acknowledge rights which attack 
the law; which overturn it, which annul it. In this anti^legal 
sense, the word right is the greatest enemy of reason, and the 
most terrible destroyer of governments. 

There is no reasoning with fanatics, armed with natural righU , 
which each one understands as he pleases, and applies as he sees 
fit ; of which nothing can be jrielded, nor retrenched ; which are 
inflexible, at the same time that they are unintelligible ; which 
are consecrated as dogmas, from which it is a crime to vary. 
Instead of examining laws by their effects, instead of judging 
them as good or as bad, they consider them in relation to these 
pretended natural rights ; that is to say, they substitute for the 
reasoning of experience the chimeras of their own imaginations. 

This is not a harmless error ; it passes from speculation into 
practice. Those laws must be obeyed, which are accordant 
with nature ; the others are null in fact ; and instead of obeying 
them, they ought to be resisted. The moment natural rights are 
attacked, every good citizen ought to rouse up in their defence. 
These rights, evident in themselves, do not need to be proved ; 
it is sufficient to declare them. How prove what is evident 
already ? To doubt implies a want of sense, or a fault of intel- 
lect,” &c. 

But not to be accused of gratuitously ascribing such seditious 
maxinifl to these inspired politicians of nature, I shall cite a pas- 
sage finom Blackstone, directly to the point ; and I choose Black- 
stone, because he is, of all writers, the one who has shown the 
most profound respect for the authority of governments. In 
speaking of these pretended laws of nature, and of the laws of 
revelation, he says : Human laws must not be permitted to con- 
tmdiet these; if a human law commands a thing forbiddmi bj 
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the natural or divine law, we are bound to transgress that human 
law,” &c. (1 Comm. p. 43.) 

Is not this arming every fanatic against all governments? In 
the immense variety of ideas respecting natural and Divine law, 
cannot some reason be found for resisting all human laws ? Is 
there a single state which can maintain itself a day, if each indi- 
vidual holds himself bound in conscience to resist the laws, 
whenever they are not conformed to his particular ideas of natural 
or Divine law ? What a cut-throat scene of it wc should have 
between all the interpreters of the code of nature, and all the 
interpreters of the law of God ! 

“ The pursuit of happiness is a natural right.” The pursuit 
of happiness is certainly a natural inclination ; but can it be de- 
clared to be a right ? That depends on the way in which it is 
pursued. The assassin pursues his happiness, or what he esteems 
such, by committing an assassination. Has he a right to do so ? 
If not, why declare tliat he has ? What tendency is there in 
such a declaration to render men more happy or more wise ? 

Turgot was a great man ; but ho had adopted the general 
opinion without examining it. Inalienable and natural rights 
were the despotism or the dogmatism which ho wished to 
exercise, without himself perceiving it. If he saw no reason to 
doubt a proposition ; if he judged it evidently true; he referred 
it, without going further, to natural right, to eternal justice. 
Henceforward he made use of it as an article of faith, which he 
was no longer permitted to examine. 

Utility having been often badly applied, understood in a nar- 
row sense, and having lent its name to crimes, has appeared 
contrary to eternal justice. It thus became degraded, and 
acquired a mercenary reputation. It needs courage to restore it 
to honour, and to re-establish reasoning upon its true basis. 

I propose a treaty of conciliation with the partisans of natural 
rights. If mture has made such or such a law, those who cite 
it with BO much confidence, those who have modestly taken upon 
themselves to be its interpreters, must suppose that nature had 
some reasons for her law. Would it not be surer, shorter and 
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more persiiasive, to give us those reasons directly, instead of 
urging upon us the will of this unknown legislator, as itself an 
authority ? 

Here would be the place to remark the false methods of 
argument, which especially prevail in deliberative assemblies — 
pcraonalitics, imputations of bad motives, declamations, delays, 
Jlut wliat has been said above is enough to show what is reason- 
ing, according to the principle of utility, and what is not. 

All these false methods of reasoning can always be reduced to 
one or the other of the two false principles. This fundamental 
distinction is veiy’ useful in getting rid of words, and rendering 
ideas more clear. To refer such or such an argument to one or 
another of the false principles, is like tying weeds into bundles, 
to be thrown into the fire. 

1 conclude witli a genenJ observation. The language of error 
is always obscure and indefinite. An abundmice of words serves 
to cover a paucity and a falsity of ideas. The oftener terms ore 
changed, the easier it is to delude the reader. The language of 
truth is unifonn and simple. The same ideas are always ex- 
})rcssed by the same terms. Eveiy^thing is referred to pleasures 
or to pains. Every exj)res8ion is avoided which tends to disguise 
or intercept tlie familiar idea, that from such and such actions 
result such and such pleasures and pains. Trust not to me, but to 
experience, and especially your own. Of two opposite methods 
of action, do you desire to knotc which should have the preference? 
Calculate their effects in good and evil, and prefer that which pr<h 
mises the greater sum of good. 
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INTEODUCTION. 

BT DUMONT. 

Op all tho branches of legislation, civil law is that which has the 
least attraction for those who do not study jurisprudence as a pro- 
fession. But this is not saying enough. In fact, it inspires a 
kind of terror. Curiosity has for a long time been ardently ex- 
ercised upon political economy, upon penal law, and upon the 
principles of government. Celebrated works have given credit 
to those studies ; and under the penalty of confessing an humbling 
inferiority, it is necessary to have some information, and to ex- 
press some opinions about them. But civil law has not yet come 
out of the narrow enclosure of the bar. Its commentators sleep 
^in the dust of libraries, by the side of its controversialists. The 
public knows not even the names of its sects ; and regards with 
a mute and ignorant respect those numerous folios, those 
enormous compilations, ornamented with the pompous titles of 
Bodies of Law, and Collections of Universal Jurisprudence. 

The general repugnance against this study results from the 
manner in which it has been treated. The works above allt^ed 
to bear the same relation to the science of law which was borne 
to the natural sciences by the works of the scholastic writers, 
before the introduction of experimental philosophy. They who 
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Attribute the dryness and obscurity of those works to the nature, 
of the subject) are altogether too indulgent. 

What is it of which this part of the law treats P It treats of 
everything that is most interesting to men : of their security ; of 
their property ; of their mutual and daily transactions ; of their 
domestic condition, in the relations of father, of children, of 
husband, and of wife. Here it is that r%g1d% and ohUgations 
spring up ; for all the objects of law may be reduced, without 
mystery, to these two terms. 

The. civil law is, in fact, only another aspect of the penal law-, 
one cannot be understood without the other. To establish rightBy 
is to grant permissions ; it is to make prohibitions ; it is, in one 
word, to create offences. To commit a private offence is to 
violate an obKgation which we owe to an individual, — a right 
which he has in regard to us. To commit a public offence is to 
violate an obligation which we owe to the public, — aright which 
the public has in regard to us. Civil law, then, is only penal 
law viewed under another aspect. If I consider a law at the 
moment when it confers a right, or imposes an obligation, this is 
the civil point of view. If I consider a law in its sanction, in 
its effects as regards the violation of that right, the breaking 
through that obligation, that is the penal point of view. 

What is to be understood hj principles of civil law ? They are 
the motives of laws ; the knowledge of the true reasons which 
ought to guide the legislator in the distribution of the rights 
which he confers, and the obligations which ho imposes. 

We might search in vain through the libraries of law books, for 
a volume in which it has been attempted to found laws upon 
reasons. The theory of civil laws by Linguet, promises much in 
its title, which it is very far from performing. It is the produc- 
tion of a disordered imagination, in the service of a bad heart. 
The author wishes to reduce all governments to the model of 
oriental despotism, and to strike out of them all notions of liberty 
and humanity, — ^in his view mournful spectres, the sight of which 
appears to torment him. 

The disputes of jurisprudenoe have produced, among the 
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lawyers, a kind of unbelievers, who have doubted whether law 
has any principles. According to them, everything is arbitrary. 
The law is good because it is the law ; because a decision, of what- 
ever kind, produces the great advantage of peace. There is a 
little truth in this Opinion, and a great deal of error. It will be 
seen in the following chapters that the principle of utility ex- 
tends to this part of the law, as to all others. But its application 
is difficult ; it demands an intimate knowledge of human nature. 

The first ray of light which struck the mind of Bentham, in 
the study of law, was tlie perception that natural rights, the 
original pact, the moral sense, the notion of just and unjust, which 
are used to explain everything, were at bottom nothing but those 
innate ideas of‘ whicli Locke has so clearly shown the falsity. He 
saw that authors were going round in a vicious circle. Familiar 
with the method of Bacon and of Newton, he resolved to transfer 
it to the subject of legislation ; he resolved to make jurisprudence 
an expi^rimontal science. He avoided all dogmatic words ; he 
r(»ject(^d eveiyi-hing which did not expr(‘RS a sensation of pain or 
pleasure ; lie refused to admit, for example, that property was an 
inherent right, or a natural right, because thest^ tt rms explained 
nothing and proved nothing. The words justice and injmtice 
had, in his estimation, a similar inconvenience, — that of pre- 
judging questions, instead of throwing light upon them. When 
lie proposes a law, he does not preU‘nd to find a corresponding 
law in the code of nature, and by a common piece of legerdemain 
to present, as a thing made already, the very thing he wishes to 
make. When he explains obligations, he does not UTap himself 
up in mj^sterious reasons ; he admits no supposition ; he shows 
plainly that every obligation ought to be founded either upon a 
precedent service received by the person obligated; upon a 
superior need on the part of him in whose favour the obligation 
is imposed ; or upon a mutual agreement which derives all its 
force f5rom its utility. Thus, always guided by experience and 
observation, he considers in laws nothing but the effects they 
produce upon the faculties of man as a sensitive being ; and he 
always gives/^afn^ to be avoided as the only arguments of real value. 



PBIKCIPLES OF THS CITIL CODS. 


91 


The lawyers arc always reasoning upon fictions, and giving to 
those fictions the same effect as to realities. They admit, for 
example, contracU which never have existed ; and quasi contracts 
which have not even an appearance of existence. In certain 
cases they admit a civil death, in others they deny the natural 
death : such a dead man is not dead ; such a living man is not 
living. A person who is absent is taken to be present ; a person 
who is present is regarded as absent. A province is not where it 
is ; a countiy” does not belong to those who own it. Men are 
sometimes things, and as such arc not susceptible of rights. 
Things are sometimes beings who have rights, and who arc sub- 
mitted to obligations. They acknowledge imprescriptible rights, 
ogjiinst w’hich prescription has always prevailed; inalienable 
rights which have always been alienated ; and that which is not, 
in their eyes, is always of more avail than that which is. Take 
away these fictions, or rather these falsehoods, and they would 
not know where they were. Accustomed to these false supports, 
they cannot sustain themselves in any other way. Bentham has 
rejected all these puerile arguihents; he makes no gratuitous 
suppositions, he uses no arbitrary' definitions ; no reason which 
is not the expression of a fact ; no fact which is not a statement 
of good or bad effects. 

It is by this logical method of reasoning that hc' has made a 
new science of cml law ; new and even paradoxical for those who 
have been bred in the opinions of the old schools ; but simple, 
natural, and even familiar, to those who have not been bewildered 
by false systems. A translation of this book will have, in all 
languages, the same sense and the same force, because it appeals 
to the universal experience of men ; while technical reasons — rea- 
sons found^ upon abstract terms, upon arbitrary definitions 
ha^g only a local value, and consisting only in words — vanish 
when one attempts to find synonyms by which to translate them. 
So the AAican tribes, who use shells for money, become conscious 
of their poverty the moment they go beyond their own boundaries, 
and offer their conventional riches to strangers. * 

I ought to add that Bentham made frequent digressions upon 
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the laws of England, which I have suppressed, for they have only 
a local interest. There are cases, however, where his observations 
would have lacked a foundation if I had omitted to mention the 
particular laws which were their object. In seeking to be more 
clear, to develop that which in the original was often only an 
allusion, I may have made some mistakes, which it would be 
unjust to impute to the author. These laws are so diflGicult to 
understand, that it is dangerous for an Englishman who is not a 
lawyer to run the risk of speaking about them — a risk which, 
for obvious reasons, must be still greater in the case of a 
foreigner. 
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PART FIRST. 

OBJECTS OF THE CIVIL LAW. 


CHAPTEE I. 

Rights and Olligations, 

All the objects which the legislator is called upon to distribute 
among the meiubers of the community may be reduced to two 
classes: — 

Ist. Rights. 

2nd. Obligations. 

Eights are in themselves advantages, benefits, for him who 
enjoys them. Obligations, on the contrary, are duties, charges, 
onerous to him w'ho ought to fulfil them. 

Eights and obligations, though distinct and opposite in their 
nature, are simultaneous in their origin, and inseparable in their 
existence. In the nature of tilings, the law cannot grant a benefit 
to one without impesing, at the same time, some burden upon 
another ; or, in other words, it is not possible to create a right in 
favour of one, except by creating a corresponding obligation 
mposed upon another. How confer upon me the right of property 
in a piece of land ? By imposing upon all others an obligation 
not to touch its produce. How confer upon me a right of com- 
mand ? By imposing upon a district, or a number of persons, the 
obligation to obey me. 

The legislator ought to confer rights with pleasure, since they 
are in themselves a good ; he ought to impose obligations with 
reluctance, since they are in themselves an evil. According to 
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the principle of utility, .he ought never to impose a burden except 
for the purpose of conferring a benefit of a clearly greater value. 

By creating obligations, the law to the same extent trenches 
upon liberty. It converts into offences acts which would other- 
wise be permitted and unpunishable. The law creates an offence 
either by a positive command or by a prohibition. 

These retrenchments of liberty are inevitable. It is impossible 
to create rights, to impose obligations, to protect the person, life, 
reputation, property, subsistence, liberty itself, except at the 
expense of liberty. 

But every restriction imposed upon liberty is subject to be 
followed by a natural sentiment of pain, greater or less ; and that 
independently of an infinite^ variety of inconveniences and suflftT- 
ings, which may result from the particular manner of this restric- 
tion. It follows, then, that no restriction ought to be imposed, 
no power conferred, no coercive law sanctioned, without a suffi- 
cient and specific reason. There is always a reason against every 
coercive law — a reason which, in default of any opposing reason, 
will always be sufficient in itself ; and that reason is, that such a 
law is an attack upon liberty. He who proposes a coercive law 
ought to be ready to prove, not only that there is a specific reason 
in favour of it, but that this reason is of more weight than the 
general reason against every such law. 

The proposition that every law is contrary to liberty,* though 
as clear as evidence can make it, is not generally acknowledged. 
On the contrary, those among the friends of liberty who are more 
ardent than enlightened, make it a duty of conscience to combat 
this truth. And how ? They pervert language ; they refuse to 
employ the word liberty in its common acceptation ; they speak a 
tongue peculiar to themselves. This is the definition they give of 
liberty : Liberty coneuU in the right of doing everything which ie 
not injurioui to another. But is this the ordinary sense of the 
word ? Is not the liberty to do evil liberty ? If not, what is it ? 
What word can we use in speaking of it ? Do we not say that it 

* Those laws moat be excepted by which restrictive laws are revoked, 
laws whioh yermit what other laws had forbidden. 
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18 necessary to take away liberty from idiots and bad men, because 
they abuse it ? 

According to this definition, I can never know whether I have 
the liberty to do an action until I have examined all its conse- 
quencesr If it seems to me injurious to a single individual, even 
though the law permit it, or perhaps command it, I should not be 
at liberty to do it. An officer of justice would not bo at liberty 
to punish a robber, unless, indeed, he wore sure that this putish- 
ment could not hurt the robber ! Such are the absurdities which 
this definition implies. 

What does simple reason tell us? Let us attempt to establish 
a series of true propositions on this subject. 

The only object of government ought to be the greatest possible 
happiness of the community. 

The happiness of an individual is increased in proportion as his 
sufferings are lighter and fewer, and his enjoyments greater and 
more numerous. 

The care of his enjoyments ought to bo left almost entirely to 
the indi\’idual. The principal function of government is to guard 
against pains. 

It fulfils this object by creating rights, which it confers upon 
individuals : rights of personal security, rights of protection for 
honour, rights of property, rights of receiving aid in case of need. 
To these rights correspond offences of different kinds. The law 
cannot create rights except by creating corresponding obligations. 
It cannot create rights and obligations without creating offences. 
It cannot command nor forbid without restraining the liberty of 
individuals. 

It appears, then, that the citizen cannot acquire rights except 
by sacrificing a part of his liberty. But even under a bad govern- 
ment there is no proportion between the acquisition and the sacri- 
fice. Government approaches to perfection in proportion as the 
sacrifice is less and the acquisition more. 
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CHAPTEE II. 

JPnds of Civil Law. 

In the distribution of rights and obligations, the legislator, as 
we have said, should have for his end the happiness of society. 
Investigating more distinctly in what that happiness consists, we 
shall find four subordinate ends : — 

Subsistence. 

Abundance. 

Equality. 

Security. 

The more perfect enjoyment is in all these respects, the greater 
is the sum of social happiness : and especially of that happiness 
which dop(*nds upon the laws. 

We may hence conclude that all the functions of law may be 
referred to tliesc four heads ; — To provide subsistence ; to pro- 
duce abundance ; to favour equality ; to maintain security. 

This division has not all the exactness which might be desired. 
The limits wdiich separate these objects are not always easy to be 
determined. They api)roac}i each other at different points, and 
mingle together. But it is enough to justify this division, that 
it is the most complete we can make ; and that, in fact, we are 
generally called to consider each of the objects which it con- 
tains, separately and distinct from all the otliers. 

Subsistence, for example, is included in abundance ; still it is 
very necessary to consider it separately ; because the laws ought 
to do many things for subsistence which they ought not to 
attempt for the sake of abundance. 

Security admits as many distinctions os there are kinds of 
actions which may be hostile to it. It relates to the person, the 
honour, to property, to condition. Acts injurious to security, 
branded by prohibition of law, receive the quality of offences. 

Of those objects of the law, security is the only one which ne- 
cessarily embraces the future. Subsistence, abundance, equality, 
may be considered in relation to a single moment of present 
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time; but security implies a given extension of future time 
ill respect to all that good which it embraces. Security, then, 
is the pre-eminent object. 

I have mentioned equality as one of the objects of law. In 
an arrangement designed to give to all men the greatest possible 
sum of good, there is no reason why the law should seek to give 
more to one individual than to another. There are abundance of 
reasons why it should not ; for the advantages acquired on ono 
side, never can be an equivalent for the disadvantages felt upon 
the other. The pleasure is exclusively for the party favoured ; 
llie pain for all who do not share the favour. 

Equality may bo promoted either by protecting it where it 
exists, or by seeking to produce it. In this latter case, the 
greatest caution is necessary ; for a single error may overturn 
social order.* 

Some persons may be astonished to find that Liberty is not 
ranked among the principal objects of law. But a clear idea of 
liberty will lead us to regard it as a branch of security. Per- 
sonal liberty is security against a certain kind of injuries which 
affect the person. As to what is called political liberty^ it is 
another branch of security, — security against injustice from the 
ministers of government. What concerns this object belongs not 
to civil, but to constitutional law. 


CHAPTER III. 

Relations between these Ends, 

These four objects of law are very distinct in idea, but they are 
much less so in practice. The same law may advance several of 
them ; because they are often united. That law, for example, 

* Equality may be oonsidorod in relation to all the advantages which 
depend upon laws. Political equality is an eqxzality of political rights i 
civil equality is an equality of civil rights. When used by itself, the 
word is commonly understood to refer to the distribuikni of property. 
It is so used in this treatise. 
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which favours security, favours, at the same time, subsisteu^ 
and abundance. 

But there are circumstances in which it is impossible to unite 
these objects. It will sometimes happen that a measure sug* 
gested by one of these principles will be condemned by another. 
Equality, for example, might require a distribution of property 
which would be incompatible with security. 

When this contradiction exists between two of these ends, it 
is necessary to find some means of deciding the pre-eminence ; 
otherwise these principles, instead of guiding us in our researches, 
will only serve to augment the confusion. 

At the first glance we see subsistence and security arising toge- 
ther to the same level ; abundance and equality are manifestly of 
inferior importance. In fact, without security, equality could 
not last a day ; without subsistence, abundance could not exist 
at all. The two first objects are life itself ; the two latter, the 
ornaments of life. 

In legislation, the most important object is security. Though 
no laws were made directly for subsistence, it might easily be 
imagined that no one would neglect it. But unless laws are 
made directly for security, it would bo quite useless to make 
them for subsistence. You may order production; you may 
command cultivation; and you will have done nothing. But 
assure to the cultivator the fruits of his industry, and perhaps 
in that alone you will have done enough. 

Security, as we have said, has many branches; and some 
branches of it must yield to others. For example, liberty, which 
is a branch of security, ought to yield to a consideration of the 
general security, since laws cannot be made except at the ex- 
pense of liberty. 

We cannot arrive at the greatest good, except by the sacrifice 
of some subordinate good. All the difficulty consists in dis- 
tinguishing that object which, according to the occasion, merits 
pre-emineDce. For each, in its turn, demands it; and aveiy 
complicated calculation is sometimes necessary to avoid being 
deceived as to the preference due to one or the other. 
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Equality ouglit not to be faronred except in the cases in which 
it does not interfere with security; in which it does not thwart 
the expectations which the law itself has produced, in which it 
does not derange the order already established. 

If all property were equally divided, at fixed periods, the sure 
and certain consequence would be, that presently tliere would be 
no property to divide. All would shortly be destroyed. Those 
whom it was intended to favour, would not sufifer less from the 
division than those at whose expense it was made. If the lot of 
the industrious was not better than the lot of the idle, there 
would be no longer any motives for industry. 

To lay down as a principle that all men ought to enjoy a per- 
fect equality of rights^ would be, by a necessary connection of 
consequences, to render all legislation impossible. The laws are 
constantly establishing inequalities, since they cannot give rights 
to one without imposing obligations upon another. To say that 
all men — that is, all human beings — have equal rights, is to say 
that there is no such thing as subordination. The son then has 
the same rights with his father ; he has the same right to govern 
and punish his father that his father has to govern and punish 
him. He has as many rights in the house of his father as the 
father himself. The maniac has the same right to shut up others 
that others have to shut up him. The idiot has the same right 
to govern his family that his family have to govern him. All 
this is ftilly implied in the absolute equality of rights. It means 
this, or else it means nothing. I know very well that those who 
maintain this doctrine of the equality of rights, not being them* 
selves either fools or idiots, have no intention of establishing this 
absolute equality. They have, in their own minds, restrictions, 
modifications, explanations. But if they themselves cannot speak 
in an intelligible manner, will the ignorant and excited multitude 
understand them better than they understand themselves ? 
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CHAPTEE IV. 

Laws relatively to Subsistence* 

What can the law do for subsistence ? Nothing directly. All 
it can do is to create motives, that is, punishments or rewards, by 
the force of which men may bo led to provide subsistence for 
themselves. But natme herself has created these motives, and 
has given them a sufficient energy. Before the idea of laws 
existed, needs and enjoyments had done in that respect all that the 
best concerted laws could do. Need, armed with pains of all 
kinds, even death itself, commanded labour, excited courage, in- 
spired foresight, developed all the faculties of man. Enjoyment^ 
the inseparable companion of every need satisfied, formed an in- 
exhaustible fund of rewards for those who surmounted obstacles 
and fulfilled the end of nature. The force of the phj’^sical sanc- 
tion being sufficient, the employment of the political sanction 
would be superfluous. 

Besides, the motives which depend on laws are more or less 
precarious in their operation. It is a consequence of the imper- 
fection of the laws themselves ; or of the difiiculty of proving the 
facts in order to apply punishment or reward. The hope of im- 
punity conceals itself at the bottom of the heart during all the 
intermediate steps which it is necessary to take before arriving at 
the enforcement of the law. But the natural effects, which may 
be regarded as nature’s punishments and rewards, scarcely admit 
of any uncertainty. There is no evasion, no delay, no favour. 
Experience announces the event, and experience confirms it. 
Each day strengthens the lesson of the day before; and the 
\iniformity of this process leaves no room for doubt What could 
be added by direct laws to the constant and irresistible power of 
these natural motives ? 

But the laws provide for subsistence indirectly, by protecting 
men while they labour, and by making them sure of the fruits of 
their labour. Security for the labourer, security for the firuits of 
labour; such is the benefit of laws; and it is an inestimable benefit. 
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CHAPTER V. 

Law% relatwelg to Abundance, 

Shaix laws be made directing individuals not to confine them- 
selves to mere subsistence, but to seek abundance ? No ! That 
would be a very superfluous employment of artificial means, 
where natural means suffice. The attraction of pleasure; the 
succession of wants ; the active desire of increasing happiness, 
will procure unceasingly, under the reign of security, new efforts 
towards new acquisitions. Wants, enjoyments, thoi^e universal 
agents of society, having begun with gathering the first sheaf of 
com, proceed lilile by little, to build magazines of abundance, 
always increasing but never filled. Desires extend with means. 
The horizon elevates itself as we advance ; and each new want, 
attended on the one hand by pain, on the other by pleasure, 
becomes a new principle of action. Opulence, which is only a 
comparative term, does not arrest this movement once begun. 
On the contrary, the greater our means, the greater the scale on 
which we labour; the greater is the recompense, and, consc** 
quently, the greater also the force of motive which animates to 
labour. Now what is the wealth of society, if not the sum of 
all individual wealth? And what more is necessary than the 
force of these natural motives, to carry wealth, by successive 
movements, to the highest possible point ? 

It appears that abundance is formed little by little, by the 
continued operation of the same causes which produce subsist- 
ence. Those who i/lame abundance under the name of luxury, 
have never looked at it from this point of view. 

Bad seasons, wars, accidents of all kinds, attack so often the 
fund of subsistence, tliat a society which had nothing super- 
fluous, and even if it had a good deal that was superfluous, would 
often be exposed to want what is necessary. We see this among 
Buvage tribes ; it was often seen among all nations, during the 
times of ancient poverty. It is what happens even now, in 
countries little favoured by nature, such as Sweden ; and in those 
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where government restrains the operations of commerce, instead 
of confining itself to protection. But countries in which luxury 
abounds, and where governments are enlightened, are above the 
risk of famine. Such is the happy situation of England. With 
a free commerce, toys useless in themselves have their utility, 
as the means of obtaining bread. Manufactures of luxury fiimish 
an assm’ance against famine. A brewery or a starch-fectory might 
be changed into a means of subsistence. 

How often have we heard declamations against dogs and horses, 
as devouring the food of men! Such declaimers rise but one 
degree above those apostles of disinterestedness, who set fire to 
the magazines in order to cause an abundance of com. 


CHAPTER VI. 

Pathological Propositions upon which the good of Equality is 
founded. 

Pathology is a term used in medicine. It has not been intro- 
duced into morals, where it is equally needed, though in a some- 
what different sense. By pathology^ I mean the study and the 
knowledge of the sensations, uflections, passions, and of their 
effects upon happiness. Legislation, which hitherto has been 
founded in a great measure only upon the quicksands of pre- 
judice and instinct, ought at last to be built upon the immoveable 
basis of sensations and experience. It is necessary to have a 
moral thermometer to make perceptible all the degrees of hap- 
piness and misery. This is a term of perfection which it is not 
possible to reach ; but it is well to have it before our eyes. I 
know that a scrupulous examination of more or less, in the 
matter of pain or pleasure, will at fii st appear a minute under- 
taking. It ^^ill be said that in human affairs it is necessary to 
act in gross ; to be contented with a vague approximation. This 
is the language of indifference or of incapacity. The sensations 
of men are sufficiently regular to become the objects of a science 
and an art* Yet hitherto we have seen but essays, blind attempts^ 
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and irregular efforts not well followed up. Medicine has for its 
loundation the axioms of physical pathology. Morality is the 
medicine of the soul ; and legidation, which is the practical part 
of it, ought to have for its foundation the axioms of mental 
pathology. 

To judge of the effect of a portion of wealth upon happiness, 
it is necessary to consider it in three different states : — 

1 st. When it has always been in the hands of the holder. 

2nd. When it is leaving his hands. 

3rd, When it is coming into them. 

It is to be observed in general, that in speaking of the effect 
of a portion of wealth upon happiness, abstraction is always to 
be made of the particular sensibility of individuals, and of the 
exterior circumstances in which they may be placed. Differences 
of character are inscrutable ; and such is the diversity of circum- 
stances, that they are never the same for two individuals. Unless 
we begin by dropping these two considerations, it will be impos- 
sible to announce any general proposition. But though each of 
these propositions may prove false or inexact in a given indi- 
vidual case, that will furnish no argument against their specu- 
lative truth and practical utility. It is enough for the justifica- 
tion of these propositions — Ist, If they approach nearer the truth 
than any others which can be substituted for them ; 2nd, If with 
less inconvenience than any others they can be made the basis 
of legislation. 

I. Let us pass to the first case. The object being to examine 
the effect of a portion of wealth, w^hen it has always been in the 
hands of the holder, we may lay down the following propositions : — 

let. Each portion of wealth has a corresponding portion of hap^ 
piness. 

2nd. Of two individmh with unequal fortunes^ he who has the 
most wealth has the most happiness, 

3rd. The excess in happiness of the richer will not he so great 
^ the excess of his wealth. 

4th. For the same reasons, the greater the disproportion is 
istween the two masm of wealthy the less is it prohahle that there 
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iixisU a disproportion equally great letween tJis eorresponiing 
masses of happiness, 

6th. The nearer the actual proportion approaches to equality, 
the greater will he the total mass of happiness. 

It is not necessary to limit what is here said of wealth to the 
condition of those who are called wealthy. This word has a more 
extensive signification. It embraces everything which serves 
either for subsistence or abundance. It is for the sake of brevity 
that the phrase portion of wealth is used instead of portion of the 
matter of wealth, 

I have said that for each portion of tcealth there is a correspond- 
ing portion of happiness. To speak more exactly, it ought rather to 
be said, a certain chance of happiness, For the efiicacy of a cause 
of happiness is always precarious ; or, in other words, a cause of 
happiness has not its ordinary effect, nor the same effect, upon 
all persons. Here is the place for making an application of what 
has been said concerning the sensibility and the character of 
individuals, and tlic variety of circumstances in which they are 
found. 

The second proposition is a direct consequence of the first. Of 
two individuals^ he who is the richer is the happier or has ike 
greater chance of being so. This is a fact proved by the experience 
of all the world. The first who doubts it shall be the very 
witness I will call to prove it. Let him give all his superfluous 
wealth to the first comer who asks him for it ; for this superfluity, 
according to his system, is but dust in his hands; it is a burden 
and nothing more. The manna of the desert putrefied, if any 
one collected a greater quantity than he could eat. If wealth 
resembled that manna, and after passing a certain point was no 
longer productive in happiness, no one would wish for it ; and 
the desire of accumulation would be a thing unknown. 

The third proposition is less likely to be disputed. Put on one 
side a thousand farmers, having enough to live upon, and a little 
more. Put on the other side a king, or, not to be encumbered 
with the cares of government, a prince, well portioned, himself 
as rich as all the farmers taken together. It is probable, I say. 
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that hifl happiness is greater than the average happiness of the 
thousand farmers ; but it is by no means probable that it is equal 
to the sum total of their happiness, or, what amounts to the same 
thing, a thousand times greater than the average happiness of one 
of them. It would be remarkable if his happiness were ten tiAes, 
or even five times greater. The man who is born in the bosom 
of opulence, is not so sensible of its pleasures ns he who is the 
artisan of his o'wn fortune. It is the pleasure of acquisition, not 
the satisfaction of possessing, which gives the greatest delights. 
The one is a lively sentiment, pricked on by the desires, and by 
anterior privations, which rushes toward an unknown good ; the 
other is a feeble sentiment, weakened by use, which is not 
animated by contrasts, and which borrows nothing from the 
imagination. 

II. Passing to the second case, let us examine the effect of a 
portion of wealth, when it enters for the first time into the hands 
of a new possessor. It is to be observx'd that we must lay 
expectation out of view. It is necessary to suppose that this 
augmentation of fortune comes unexpectedly, as a gift of chance. 

1st. A portion of wealth may he so far divided as to produce no 
happiness at all for any of the participants. This is what would 
happen, rigorously speaking, if the portion of each was less in 
value than the smallest known coin. But it is not necessary to 
carry the thing to that extreme, in order to make the proposition 
true. 

2nd. Among participants of equal fortunes^ the more perfectly 
equality is preserved in the distribution of a new portion of wealthy 
the greater will be the total mass of happiness, 

3rd. Among participants of unequal fortunes, the more the dis^ 
tribution of new wealth tends to do away that inequality, the greater 
will he the total mass of happiness, 

III. The third case requires us to examine the effect produced 
by a portion of wealth which is leaving the hands of its former 
possessor. Here, too, we must lay expectation out of view, and 
suppose the loss to be unforeseen ,* — and a loss almost always is 
so, because every man naturally expects to keep what he has. 
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This expectation is founded upon the ordinary course of things. 
For in a general view" of human affairs, wealth already acquired 
is not only preserved, but increased. This is proved by the 
extreme difference between the primitive poverty of every com- 
munity and its actual wealth. 

1st. The lo88 of abortion of wealth will produce^ in the total hap^ 
pinees of the loeer, a defalcation greater or lessy according to the 
proportion of the part lost to the part which remaine. 

Take a /ay from a man the fourth part of his fortune, and 
you take away the fourth part of his happiness, and so on.* 

But there are cases in which the proportion would not be the 
sami*. If, in taking away from me three-fourths of my fortune, 
you take away what is necessary for my physical support, and if, 
in taking away half of it, you would have left that necessary 
portion untouched, the defalcation of happiness, instead of being 
twice as great in the first case as in the second, will be four timea^ 

• ten times, indefinitely greater. 

2nd. This granted^ fortunes being equals the greater the number 
of persons among whom a loss is shared, the less considerable will be 
the defalcation from the sum total of happiness, 

3rd. After passing a certain point, division renders the several 
quotas impalpable, and the defalcation in the sum total of happiness 
amounts to nothing, 

4th. Fortunes being unequal, the loss of happiness produced by a 
given loss of wealth will become less in proportion as the distribution 
of the loss shall tend towards the production of an exact equality. 
But in this case we must lay out of view the inconveniences 
attendant on the violation of security. 

Governments, profiting by the progress of knowledge, have 

• It is to this head that the evils of deop play ought to be referred. 
Though the chances, so &r as relates to money, are equal, in regard to 
pleasure, they are always unfavou]*able. I have a thousand pounds. The 
stake is five hundred. If I lose, my fortune is diminished one-half; if 1 
gain, it is increased only by a third. Suppose the stake to be a thousand 
pounds. If 1 gain, my happiness is not doubled with my fortune ; if 1 
los^ my happiness is destroyed; 1 am reduced to indigence. 
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fieiToured, in many respects, the principle of equality in the distri* 
bution of losses. It is thus that they have taken under the pro- 
tection of the lom^polidM of imuranee^ those useM contracts by 
which individuals assess themselves beforehand to provide against 
possible losses. The principle of insurance, founded upon a cal- 
culation of probabilities, is but the art of distributing losses among 
so great a number of associates as to make them very light, and 
almost nothing. 

The same spirit has influenced sovereigns when they have 
indemnifled, at the expense of the state, those of their subjects 
Kho liavo suffered either by public calamities or by the devas- 
tations of war. We have seen nothing of this kind wiser or hotter 
managed than the administration of the great Frederic. It is one 
of the finest points of view under which the social art can be 
considered. 

Some attempts have been made to indemnify individuals for 
losses caused by the offences of malefactors. But examples of this 
kind are yet very rare. It is an object which merits the attention 
of legislators ; for it is the means of reducing almost to nothing 
the evil of offences which attack q)roperty. To prevent it from 
becoming injurious, such a system must be arranged with care. 
It will not do to encourage indolence and imprudence in the 
neglect of precautions against offences, by making them sure of an 
indemnification ; and it is neccssaiy^ to guard even more cautiously 
against fraud and secret connivances which might counterfeit 
offences, and even produce them, for the sake of the indemnity. 
The utility of this remedial process would depend entirely on the 
way in which it w'as administered ; yet the rejection of a means so 
salutary can only originate in a culpable indifference, anxious to 
save itself the trouble of discovering expedients. 

The principles we have laid down may equally serve to regulate 
the distribution of a loss among many persons charged with a 
common responsibility. If their respective contributions corre- 
spond to the respective quantity of their fortunes, their relative 
state will be the same as before ; but if it is desired to improve 
this occasion for the purposes of an approach towards equality, it 
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is necessary to adopt a different proportion. To levy an equal 
impost, without regard to differences of fortune, would be a third 
plan, which* would be agreeable neither to equality nor security. 

To place this subject in a clearer light, I shall present a mixed 
case, in which it is necessary to decide between two individuals, 
of whom one demands a profit at the expense of the other. The 
question is to determine the effect of a portion of wealth which, 
passing into the hands of one individual under the form of gain, 
must come out of the hands of another in the form of loss. 

Ist. Among competitors of equal fortunes, when that which 
is gained hy one must he lost hy another, the arrangement pro- 
ductive of the greatest sum of good will he that which favours the 
old possessor to the exclusion of the new demandant. 

For, in the first place, the sum to be lost, bearing a greater 
proportion to the reduced fortune than the same sum to the 
augmented fortune, the diminution of happiness for the one will 
be greater than the augmentation of happiness for the other ; in 
one word, equality will be violated by the contrary arrange- 
ment.'*^ 

In the second place, the loser will experience a pain of disap- 
pointment; the other merely docs not gain. Kow the negative 
evil of not acquiring is not equal to the positive evil of losing. 
If it were, as every man would experience this evil for all that 
ho does not acquire, the causes of suffering would be infinite, 
and men would be infinitely miserable. 

In the third place, men in general appear to be more sensitive 
to pain than to pleasure, even when the cause is equal. To such 
a degree, indeed, does this extend, that a loss which diminishes a 
man’s fortune by one-fourth, will take away more happiness than 
he could gain by doubling his property. 

2nd. Fortunes being unequal, if the loser is the poorer, the evil 
of the loss will he aggravated hy that inequality, 

3rd. Jf the loser is the richer, the evil done hy an attach upon 
security will he compensated in part hy a good whi^h will he great 
in proportion to the progress towards equality. 

* See the note upon gaming. This case is exactly the same. 
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By the aid of these maxims, which, to a certain point, have the 
character and the certainty of mathematical propositions, there 
might be at last produced a regular and constant art of indemnities 
and satisfactions. Legislators have frequently shown a disposition 
to promote equality under the name of equity^ a word to which a 
greater latitude has been given than to justice. But this idea of 
equity, vague and half developed, has rather appeared an aifair 
of instinct than of calculation. It was only by much patience 
and method that it was found possible to reduce to rigorous pro- 
positions an incoherent multitude of confused sentiments. 


CHAPTER VII. 

Of Security, 

TVe come now to the principal object of law, — the care of 
security. That inestimable good, the distinctive index of civili- 
zation, is entirely the work of law. Without law there is no 
security ; and, consequently, no abundance, and not even a cer- 
tainty of subsistence ; and the only equality which can exist in 
such a state of things is an equality of misery. 

To form a just idea of the benefits of law, it is only necessary 
to consider the condition of savages. They strive incessantly 
against famine ; which sometimes cuts off entire tribes. Rivalry 
for subsistence produces among them the most cruel wars ; and, 
like beasts of prey, men pursue men, as a means of sustenance. 
The fear of this terrible calamity silences the softer sentiments 
of nature ; pity unites with insensibility in putting to death the 
old men who can hunt no longer. 

Let us now examine what passes at those terrible epochs when 
civilized society returns almost to the savage state ; that is, during 
war, when the laws on which security depends are in part sus- 
pended. Every instant of its duration is fertile in calamities ; at 
every step which it prints upon the earth, at every movement 
which it makes, the existing mass of riches, the fund of abundanot 
of subsistence, decreases and disappears. The cottage ie 
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xavaged as well as the palace ; and how often the rage, the caprice 
even of a moment, delivers up to destruction the slow produce of 
the labours of an age ! 

Law alone has done that which all the natural sentiments 
tmited have not the power to do. Law alone is able to create a 
fixed and durable possession which merits the name of property. 
Law alone can accustom men to bow their heads under the yoke 
of foresight, hard at first to bear, but afterwards light and agree- 
able. Nothing but law can encourage men to labours superfluous 
for the present, and which can be enjoyed only in the future. 
Economy has as many enemies as there are dissipators — men who 
wish to enjoy without giving themselves the trouble of producing. 
Labour is too painful for idleness ; it is too slow for impatience. 
Fraud and injustice secretly conspire to appropriate its fruits. 
Insolence and audacity think to ravish them by open force. Thus 
security is assailed on every side — ever threatened, never tran- 
quil, it exists in the midst of alarms. The legislator needs a 
vigilance always sustained, a power always in action, to defend it 
against this crowd of indefatigable enemies. 

Law does not say to man, Labour ^ and I will reward you ; but it 
says : Labour^ and I will assure to you the enjoyment of the fruits 
of your labour — that natural and sufficient recompense which without 
me you cannot preserve; I will insure it by arresting the hand 
which may seek to ravish it from you. If industry creates, it is 
law which preserves ; if at the first moment we owe all to labour, 
at the second moment, and at every other, we are indebted for 
everything to law. 

To form a precise idea of the extent which ought to be given 
to the principle of security, we must consider that man is not like 
the animals, limited to the present, whether as respects suffering 
or eigo3rment ; but that he is susceptible of pains and pleasures 
by anticipation ; and that it is not enough to secure him from 
actual loss, but it is necessary also to guarantee him, os far as 
possible, against future loss. It is necessary to prolong the idea 
of his security through all the perspective which his imagination 
is oapaUe of measuring. 
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This presentimeiit, which has so marked an influence upon iho 
fiite of man^ is called expectation. It is hence that we have the 
power of forming a general plan of conduct; it is hence that 
the successive instants which compose the duration of life are not 
like isolated and independent points, but become continuous parts 
of a whole. Expectation is a chain which unites our present 
existence to our future existence, and which passes beyond us to 
the generation which is to follow. The sensibility of man extends 
through all the links of this chain. 

The principle of security extends to the maintenance of all 
these expectations ; it requires that events, so far as they depend 
upon laws, should conform to the expectations which law itself 
has created. 

Every attack upon this sentiment produces a distinct and special 
evil, which may be called a pain of disappointment. 

It is a proof of great confusion in the ideas of lawyers, that 
they have never given any particular attention to a sentiment 
which exercises so powerful an influence upon human life. The 
word expectation is scarcely found in their vocabulary. Scarce a 
single argument founded upon that principle appears in their 
writings. They have followed it, without doubt, in many 
respects ; but they have followed it by instinct rather than by 
reason. If they had known its extreme importance they would 
not have failed to name it and to mark it, instead of leaving it 
unnoticed in the crowd. 


CHAPTEE VIII. 

Of Property. 

The better to understand the advantages of law, let us endea- 
vour to form a clear idea of property. We shall see that there 
is no such thing as natural property, and that it is entirely the 
work of law. 

Property is nothing but a basis of expectation ; the expecta- 
tion of deriving certain advantages from a thing which we arp 
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said to possess, in consequence of the relation in which we stand 
towards it. 

There is no image, no painting, no visible trait, which can 
express the relation that constitutes property. It is not material, 
it is metaphysical ; it is a mere conception of the mind. 

To have a thing in our hands, to keep it, to make it, to sell it, 
to work it up into something else ; to use it — none of these 
physical circumstances, nor all united, convey the idea of pro- 
perty. A piece of stuff which is actually in the Indies may 
belong to me, while the dress I wear may not. The aliment 
which is incorporated into my very body may belong to another, 
to whom I am bound to account for it. 

The idea of property consists in an established expectation ; 
in the persuasion of being able to draw such or such an advan- 
tage from the thing possessed, according to the nature of the 
case. Now this expectation, this persuasion, can only be the 
work of law. I cannot count upon the enjoyment of that which 
I regard as mine, except through the i)romise of the law which 
guarantees it to me. It is law alone wliich permits me to forget 
my natural weakness. It is only through the protection of law 
that I am able to inclose a field, and to give myself up to its 
cultivation with the sure though distant hope of harvest. 

But it may be asked, AVhat is it that ser\x"s as a basis to law, 
upon which to begin operations, when it adopts objects which, 
under the name of property, it promises to protect ? Have not 
men, in the primitive state, a natural expectation of enjoying 
certain things, — an expectation drawn from sources anterior to 
law? 

Yes. There have been from the beginning, and there always 
wiU bo, circumstances in which a man may secuie himself, by 
his own means, in the enjoyment of certain things. But the 
catalogue of these cases is very limited. The savage who has 
killed a deer may hope to keep it for himself, so long as his cave 
is undiscovered; so long as he watches to defend it, and is 
stronger ihan his rivals ; but that is all. How miserable and 
iprecazious is suoh a possession I If we suppose the least agree* 
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ment among savages to respect the acquisitions of each other, 
we see the introduction of a principle to which no noDie can be 
given but that of law. A feeble and momentary expectation 
may result from time to time from circumstances purely physical; 
but a strong and permanent expectation can result only from 
law. That which, in the natural state, was an almost invisible 
thread, in the social state becomes a cable. 

Property and law are bom together, and die together. Before 
laws were made there was no property; take away laws, and 
property ceases. 

As regards property, security consists in receiving no check, 
no shock, no derangement to the expectation founded on the laws, 
of enjoying such and such a portion of good. The legislator owes 
the greatest respect to this expectation which he has himself pro- 
duced. When he docs not contradict it, he docs what is essen- 
tial to the happiness of society ; when he disturbs it, he always 
produces a proportionate sum of evil. 


CHAPTER IX. 

Answer to an Ohjection. 

But perhaps the laws of property arc good for those who haVe 
property, and oppressive to those who have none. The poor man, 
perhaps, is more miserable than he would be without laws. 

The laws, in creating property, have created riches only in 
relation to poverty. Poverty is not the work of the laws ; it is 
the primitive condition of the human nice. The man who sub- 
sists only from day to day is prcjcisely the man of nature — the 
savage. The poor man, in civilized society, obtains nothing, I 
admit, except by painful labour ; but, in the natural state, can 
he obtain anything except by the sweat of his brow ? Has not 
the chase its fatigues, fishing its dangers, and war its uncer- 
tainties ? And if man seems to love this adventurous life ; if he 
has an instinct warm for this kind of perils ; if the savage enjoys 
with delight an idleness so dearly bought ;-^must we thence ooa* 
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elude that he is happier than our cultivators ? Ifo. Their labour 
is more uniform, but their reward is more sure ; the woman’s lot 
is far more agreeable ; childhood and old age have more resources ; 
the species multiplies in a proportion a thousand times greater, — 
and that alone suffie(‘s to show on which side is the superiority 
of happiness. Thus the laws, in creating riches, are the bene- 
factors of those who remain in the poverty of nature. All par- 
ticipate more or less in the pleasures, the advantages, and the 
resources of civilized socit^ty. The industry and the labour of the 
poor i)laee them among the candidates of fortune. And have they 
not the pleasures of acquisition ? Docis not hope mix with their 
labours? Is the security which the law gives of no importance 
to them ? Those who look down from above upon the inferior 
ranks sec all objects smaller; but towards the base of the pyra- 
mid it is the summit which in turn is lost. Comparisons are 
never dreamed of ; the wish of what seems impossible does not 
torment. So that, in fact, all things considered, the protection 
of the laws may contribute as much to the happiness of the 
cottage as to the security of the palace. 

It is astonishing that a writer so judicious as Becciiria has in- 
terposed, in a work dictated by the soundest philosophy, a doubt 
subversive of social order. The right of property ^ he says, is a 
terrible right, which perhaps is not necessary. Tyrannical and 
sanguinary laws have been founded upon that right ; it has been 
frightfully abused; but the right itself presents only ideas of 
pleasure, abundance, and security. It is that right which has 
vanquished the natural aversion to labour; which has given to 
man the empire of the earth ; which has brought to an end the 
migratory life of nations ; which has produced the love of country 
and a regard for posterity. Men universally desire to enjoy 
speedily — to enjoy without labour. It is that desire which is 
terrible ; since it arms all who have not against all who have. 
The law which restrains that desire is the noblest triumph of 
humanity over itseli 
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CHAPTER X. 

Analysts of the Evils which result from Attach upon Property* 

We have already seen that subsistence depends upon the laws 
which assure to the labourer the produce of his labour. But it is 
desirable more exactly to analyze the evils which result from 
violations of property. They may be reduced to four heads. 

Ist. Evil of Non- Pofifics/iion , — If the acquisition of a portion of 
wealth is a good, it follows that the non-possession of it is an evil, 
though only a negative evil. Thus, although men in the condition 
of primitive poverty may not have specially f(*lt the want of a 
good which they knew not, yet it is clear tliat thiw have lost all 
the happiness whieli miglit have resulted from its jmssession, and 
of which we have the enjoynuait. The loss of a portif)n of good, 
though we knew nothing of it, is still a loss. Are you doing me 
no harm wlien, by false i\‘presentations. you deter my friend from 
conferring upon me a favour which I did not expt'ct ? In what 
consists the harm? In the negative c*vil which results from not 
possessing that which, but for your fals(*hoods, I should liavo had, 
2nd. Pain of losing. — Kv(Ty thing which I possess, or to which 
I have a title, I consider in my own mind as d(‘stined always to 
belong to me. I make it the basis of my exjH‘etations, and of the 
hopes of those dei)end(‘nt upon mo ; and I form my plan of life 
accordingly. Ever}' part of my property may have, in my esti- 
mation, besides its intrinsic value, a value of affection — as an 
inheritance from my ancestors, as the reward of my own labour, 
or as the future dependence of ray children. Everything about 
it represents to my eye that part of myself which I have put into 
it — those om-es, that industr}', that economy which denied itself 
present pleasures to make provision for the future. Thus our 
property becomes a part of our being, and cannot be tom from us 
without rending us to the quick. 

3rd. Fear of Losing . — To regret for what we have lost is joined 
inquietude as to what we possess, and even as to what we may 
acquire. For the greater part of the objects which compose sub* 

z 2 
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nstence and abundance being perishable matters, future acqui- 
sitions are a necessary supplement to present possessions. When 
insecurity reaches a certain point, the fear of losing prevents us 
from enjoying what we possess already. The care of preserving 
condemns us to a thousand sad and painful precautions, which yet 
are always liable to fail of their end. Treasures are hidden or 
conveyed awav. Enjoyment becomes sombre, furtive, and soli- 
tary. It fears to show itself, lest cupidity should be informed of 
a chance to plunder. 

4th. Deadening ofindmtry . — ^WTien I despair of making myself 
sure of the produce of my labour, I only seek to exist from day 
to day. I am unwilling to give myself cares which will only be 
profitable to my enemies. Besides, the will to labour is not 
enough ; means are wanting. Wliile waiting to reap, in the 
meantime I must live. A single loss may deprive me of the 
capacity of action, without having quenched the spirit of industry, 
or without having paralyzed my will. Thus the three first evils 
affect the passive faculties of the individual, while the fourth 
extends to his active faculties, and more or less benumbs them. 

It appears from this analysis that the two first eAuls do not go 
beyond the individual injured ; while the two latter spread through 
society, and occupy an indefinite space. An attack upon the pro- 
perty of an individual excites alarm among other proprietors. 
This sentiment spreads from neighbour to neighbour, till at last 
the contagion possesses the entire body of the state. 

Power and will must unite for the development of industry. 
W’ill depends upon encouragement ; power upon means. These 
means ore what is called, in the language of political economy, 
productive capitah When the question relates only to an indi- 
vidual, his productive capital maybe annihilated by a single loss, 
w'hile his spirit of industry is not extinguished, nor even weakened. 
When the question is of a nation, the annihilation of its pro- 
ductive capital is impossible ; but a long time before that fatal 
term is approached, the evil may infect the will ; and the spirit 
of industry may fall into a fatal lethargy, in the midst of natural 
resources offered by a rich and fertile soil. The will, however, 
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is excited by so many stimnlants, that it resists an abundance of 
discouragements and losses. A transitory calamity, though great, 
never destroys the spirit of industry. It is seen to spring up, 
after devouring wars which have impoverished nations, as a robust 
oak, mutilated by tempests, repairs its losses in a few years and 
covers itself with new branches. Ifothing is suflBcient to deaden 
industry, oxcc‘pt the openition of a domestic and permanent cause, 
such as a tyrannical government, bad legislation, an intolerant 
religion which drives men from the countrj-, or a minute super- 
stition which stupifics them. 

A first act of violence produces immediately a certain degree 
of apj)rtdiension ; some timid fti)irit8 are Jilready discouraged. A 
second violence, which soon sucei‘eds, spreads a more considerable 
alarm. The more prudent begin to retrench their enterprises, 
and little by little to abandon an uncertain career. In proportion 

these attacks are n^pcated, and the syatom of oppression takes 
a more habitual chara(‘tcr, the dispersion increases. Those who 
fly are not replaced; those who remain fall into a state of languor. 
Thus the field of industry, beaten by perpetual storms, at last 
becomes a desert. 

Asia Minor, Greece, Egypt, the coasts of Africa, so rich in agri- 
culture, in commerce, and in population, at the flourishing epoch 
of the Homan empire, what have tluy become under the absurd 
despotism of the Turkish government? Palaces have been 
changed into cabins, and cities into hardets. That government, 
odious to every thinking man, has never known that a state 
cannot grow rit-h except by an inviolable rcspeid for i)roperty. It 
bos never had but two secrets of statesmanship, — to sponge the 
people, and to stupify them. Thus the finest countries of the 
earth, wasted, barren, and almost abandoned, can hardly be recog- 
nised under the hands of barbarous conquerors. 

These evils ought not to be attributed to foreign causes. Civil 
wars, invasions, natural scourges, may dissipate wealth, put the 
arts to flight, and swallow up cities. But choked harbours are 
opened again ; communications are re-established ; manufactures 
revive ; cities rise from their ruins. All ravages are repaired by 
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time, while men continue to be men ; but there are no men to be 
found in those unhappy countries, where the slow but fatal 
despair of long insecurity has destroyed all the active faculties 
of the soul. 

If we trace the history of this contagion, we shall see its first 
attacks directed against that part of society which is easy and well 
off. Opulence is the object of the first depredations. Apparent 
superfluity vanishes little by little. Absolute need makes itself 
be obeyed in spite of obstacles. We must live ; but when man 
limits himself to living, the state languishes, and the lamp of 
industry tlirows out only a dying flame. Besides, abundance is 
never so distinct from subsistence, that one can bo destroyed with- 
out a dangerous blow at the other. While some lose only w'hat 
is superfluous, others lose a part of what is necessary ; for by the 
infinitely eoinplicat(*d system of economical connections, the 
opulenca; of a i)art of the citizens is the only fund upon which a 
part more nurneious d(‘i)endsfor subsistence. 

But unoth(*r picture may be traced, more smiling and not less 
instructive. It is the picture of the progress of security^ and of 
prosperity, its insepiirable c*ompmiion. North America presents 
to us a most striking contrast. Savage natun* may be seen there, 
side by side witli civilized nature. The interior of that immense 
region offcTS only a frightful solitude, impcm tnible forests or 
sterile i)lains, stagnant waters and impure va])ours ; such is the 
earth when left to itself. The fierce tribes which rove through 
those deserts witliout fixed habitations, always occupied with the 
pursuit of game, and animated against each other by implacable 
rivalries, meet only for combat, and often succeed in destroying 
each other. The beasts of the forest are not so dangerous to man 
as ho is to himself. But on the borders of these frightful soli- 
tudes, what different sights ore seen ! We appear to comprehend 
in the same view the two empires of good and evil. Forests give 
place to cultivated fields ; morasses are dried up, and the surface, 
grown firm, is covered with meadows, pastures, domestic animals, 
habitations healthy and smiling. Rising cities are built upon 
regular plans; roads are constructed to communicate between 
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them ; every thing announces that men, seeking the means of 
intercourse, have ceased to fear and to murder each other. liar* 
hours filled with vessels receive all the productions of the earth, 
and assist in the exchange of all kinds of riches. A numerous 
people, living upon their labour in peace and abundance, has 
succeeded to a fvw tribes of hunters, always placed b('tw(‘en war 
and famine. "What has wrought these prodigies? AVho has 
renewed the surface of the earth ? Who lias given to man this 
domain over nature — over nature cmhellishc'd, fertilized, and 
perfected? That beneficent genius is Seenriij/. It is security 
which has wrought this great inetamoqiliosis. And how rapid 
are its ojienitions ? It is not yet two ei nturies since William 
Penn landed upon those savage coasts, with a colony of true con- 
querors, num of jicacc, who did not soil thtur establishments with 
blood, and who made themsilvis respected by acts of beneficence 
and justice. 


CllArTEIl XI. 

Opposition hriu'cen Security and FjjnaJifif. 

In consulting the grand principle of security, wdiat ought the 
legislator to deciee respecting the mass of jirojuTty already 
existing ? 

lie ought to maintain the distribution as it is a{‘tiuillyc’stablished. 
It is this which, under the name of Ju/tfive^ is n^garrlcd as his first 
duty. This is a general and simple rule, which applies itself to 
all states ; and which adapts itself to all places, ev< n those of the 
most opposite character. There is nothing more different than 
the state cf property in America, in England, in Hungary, and 
in Russia. Gencmlly, in the first of tliese countries, the culti- 
vator is a proprietor; in tiie second, a tenant; in the third, 
attached to the glebe; in the fourth, a slave. However, the 
supreme principle of security commands the preservation of all 
these distributions, though their nature is so different, and though 
they do not produce the same sum of happiness. How make 
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another distribution without taking away from each that which he 
has P And how despoil any without attacking the security of all? 
When your new repartition is disarranged — that is to say, the day 
after its establishment — how aroid making a second ? Why not 
correct it in the same way ? And in the meantime, what becomes 
of security ? Where is happiness ? Where is industry ? 

When security and equality are in conflict, it will not do to 
hesitate a moment. Equality must yield. The first is the found- 
ation of life ; subsistence, abundance, happiness, everything de- 
pends upon it. Equality produces only a certain portion of good. 
Besides, whatever we may do, it will never be perfect ; it may 
exist a day ; but the revolutions of the morrow will overturn it. 
The establishment of perfect equality is a chimera ; all we can 
do is to diminish inequality. 

If violent causes, such as a revolution of government, a division, 
or a conquest, should bring about an overturn of property, it 
would be a great calamity ; but it would be transitory ; it would 
diminish ; it would repair itself in time. Industry is a vigorous 
plant which resists many amputations, and through which a 
nutritious sap begins to circulate with the first rays of returning 
summer. But if property should be overturned with the direct 
intention of establishing an equality of possessions, the evil would 
be irreparable. No more security, no more industry, no more 
abundance ! Society would return to the savage state whence it 
emerged. ^ 

If equality ought to prevail to-day it ought to prevail always. 
Yet it cannot be preserved except by renewing the violence by 
which it was established. It will need an army of inquisitors 
and executioners as deaf to favour as to pity ; insensible to the 
seductions of pleasure ; inaccessible to personal interest ; endowed 
with all the virtues, though in a service which destroys them all. 
The levelling apparatus ought to go incessantly backward and 
forward, cutting off all that rises above the line prescribed. A 
oeaseless vigilance would be necessary to give to those who had 
dissipated their portion, and to take ftx>m those who by labour 
had augmented theirs. In such an order of things there would 



rsn^ciFiJss of the cim coos. 


lai 


be only one wise course for the governed, — ^that of prodigality ; 
there would be but one foolish course,— that of industry. This 
pretended remedy, seemingly so pleasant, would be a mortal 
poison, a burning cautery, which would consume till it destroyed 
the last fibre of life. The hostile sword in its greatest furies is a 
thousand times less dreadful. It inflicts but partial evils, which 
time effaces and industry repairs. 

Some small societies, in the first effervescence of religious 
enthusiasm, have established the community of goods as a funda- 
mental principle. Does any one imagine that happiness was 
gained by that an-angement ? For the sweet power of reward is 
substituted the sad impulses of pain. Labour, so easy and so 
light, when animated by hope, it is necessary under these 
systems to represent as a penitential means of escaping eternal 
punishment. So long as the religious impulse preserves its 
power, all labour, hut all groan. So soon as it begins to grow 
weak, the society divides into two classes : one composed of de- 
graded fanatics, contracting all the vices of an unhappy super- 
stition; the others, lazy rogues, who arc supported iu a holy 
indolence by the dupes who surround them. The word cjquality 
bt‘coraes a mere pretext — a cover to the robbery which idleness 
perpetrates upon industry. 

Those ideas of benevolence and of concord which have seduced 
some ardent souls into an admiration of this system are only 
chimeras of the imagination. In the distribution of labours, 
what motive could determine any to embrace the more painful? 
Who would undertake gross and disagreeable functions ? WTio 
would b€* content with his lot ? W’^ho would not find the burden 
of his neighbour liglitor than his own ? How many frauds would 
be contiivcd in order to lay upon others the labour from which 
all would endeavour to exe mpt themselves ? And, in the division, 
how impo.ssible to satisfy all; to preserve the appearances of 
equality; to prevent jealousies, quarrels, rivalries, prefei-ences. 
Who would settle the numberless disputes for ever breaking out ? 
What an apparatus of penal laws would be necessary as a sub- 
stitute for the sweet liberty of choice, and the natural recompense 
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of labour ! One half the society would not suffice to regulate 
the other half. Thus this absurd and unjust system would only 
be able to maintain itself by means of a political and religious 
slavery, such as that of the Helots atLaccdjemon and the Indians 
of Paraguay, in the establishments of the Jesuits. Sublime in- 
vention of legislators, which, to accomplish a jdan of equality, 
makes two corresponding lots of good and of evil, and puts all 
the pain on one side and all the enjoyment on the other! 


CHAPTER XIL 

IFcanfi of uniting Security and jEqualifi/, 

Is it necessary that betw(*en thense two rivals, Security and 
Equality y there should be an opposition, an eternal war ? To a 
certain point they are incompatible ; but with a little patience 
and address they may, in a great measure, be reconciled. 

The only mediator bc'twt'cn these contrary interests is time. 
Do you wish to follow the counsels of (‘quality without contra- 
vening those of B(^curity ? — await the natural epoch wliich puts 
an end to ho])e8 and fears, the epoch of death. 

When property by the death of the proprietor ceases to have 
an owner, the law" can interfere in its distribution, either by 
limiting in certain respects the testamentary power, in order to 
prevent too great an accumulation of wealth in the hands of an 
individual ; or by regulating the succession in favour of equality 
in cases where the deceased has left no consort, nor relation in 
the direct line, and has made no will. The question then relates 
to new acquirers wdio have formed no expectations; and equality 
may do what is best for all without disappointing any. At pre- 
sent I only indicate the principle ; the development of it may be 
seen in the second book. 

When the question is to correct a kind of civil inequality, 
such as slavery, it is necessary to pay the same attention to the 
right of property; to submit it to a slow operation, and to 
advance towards the subordinate object without sacrificing the 
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principal object. Men who arc rendered firee by these grada* 
tions^ will be much more capable of being so than if you had 
taught them to tread justice under foot, for the sake of intro- 
ducing a new social order. 

It is worthy of remark that, in a nation prosperous in its 
agiiculture, its manufactures, and its commeixje, there is a con- 
tinual progress towards equality. If tlie laws do nothing to 
combat it, if they do not maintain certain monopolies, if they 
j)ut no shackles ui)on industry and trade, if they do not permit 
entails, we see great properties divided little by little, without 
effort, witliout revolution, without shock, and a much greater 
number of uu*n coming to partieipatt* in the modtTate favours of 
fortune. This is the natural result of the opposite habits which 
an' formed in oj)ulenee and in povniy. Tin? first, prodigal and 
vain, wishes only to enjoy without labour; the second, accus- 
tomed to obscurity and privations, finds j)leasures even in labour 
and economy. Thence the eliange which has been made in 
Europe by the progress of art.s and eommeree, in spite of legal 
obstacles. We are at no gn at distance from those ages of 
feudality, when tlie world was divided into two classes: a 
few great proprietors, who were everything, and a multitude 
of serfs, who were nothing. These pyramidal heights have 
disai)pcared or have fallen; and from their ruins industrious 
men have formed those new establislmumts, the great number of 
which attests the comparative luij^piness of modern civilisation. 
Thus we may conclude that Seruriti/j whih* j)reHerving its place 
as the supreme princi[)le, leads indirectly to Equality; while 
equality, if Uiken as tlie basis of the social arrangement, will 
destroy both itself and sc'curity at the same time. 
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CHAPTEE XIII. 

Sacrifice of Security to Secwrity, 

This title appears at first enigmatical, but the sense of the enigma 
may easily be found. 

There is an important distinction between the ideal perfection 
of security, and its practicable perfection. The first would 
demand that nothing should ever be taken from anybody. The 
second is satisfied, if nothing is taken beyond what is necessary 
for the preservation of the rest. 

This sacrifice is not an attack upon security ; it is simply a 
defalcation. An attack is an unexpected shock, an evil which 
cannot be calculated, an irregularity which has no fixed principle. 
It seems to put all the rest in peril ; it produces a general alarm. 
But a dcfalciition is a fixed, regular, and necessary deduction, 
which is expected ; which produces only an evil of the first order ; 
hut no danger, no alarm, no disc^ourngemont to industry. The 
same sum of money, according to the way in which it is levied, 
will have one or the other of these characters ; and yvill conse- 
quently produce cither the deadening effects of insecurity, or the 
vivifying results of confidence. 

The necessity of these defalcations is evident. To labour, and 
to guard the labourers, are two different operations, which cannot 
be performed at the same time, by the same persons. It is neces- 
sary that those who produce w’calth by labour should lay aside 
some portion of it, to support the guardians of the state. Wealth 
can only be defended at its own expense. 

Society, attacked by enemies, whether foreign or domestic, can 
only maintain itself at the expense of security,— not the security 
of those enemies alone, but the security even of the very persons 
to whom protection is extended. 

If there are men who do not perceive this necessary connection, 
it is because in this matter, as in many others, the wont of to-day 
eclipses that of yesterday. The whole of government is but n 
tissue of saa^rificcs. The best is that in which these sacrifices 
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are reduced to their lowest term. The practical perfection of 
security is a quantity which tends without ceasing to approach 
an ideal perfection. 

“ It is not necessary to increase the real wants of the people, 
to satisfy imaginary wants of state.’’ 

Imaginary wants are those created by the passions and the 
weaknesses of men who govern, by the charm of an extraordinary 
project, the disordered love of empty glory, and a certain power- 
lessness of mind to resist the suggestions of fancy. It has often 
happened that unquiet spirits, placed by the prince at the head 
of affairs, have imagined that the wants of their own little souls 
were wants of the state.” 

The author of the Per,^{an Letters has written too man) 
chapters in the Spirit of Lawn, What do we learn from this 
satirical description? If Montesquii'u had condescended to 
give us a simple enumeration of the true wants of the state, wc 
should have known much better what lie meant by imaginary 
wants. 

I proceed to give a catalogue of tlie cases in which tlie sacri- 
fice of some portion of security, so far as property is concerned, 
is necessary, to preserve tlie greater mass of it. 

Ist. General wants of the state for its defence against exterior 
enemies. 

2nd. General wants of the state for its defence against violators 
of the laws, or internal enemies. 

3rd. General wants of the state to furnish means of affording 
aid in ciuses of jdiysical calamity. 

4th. Am('n<ls li*vied upon delinfjucnts, either as punishment, 
or as an indemnity in favour of the parties injured. 

6th. A tux upon the property of individuals to furnish the 
ability of applying remedies to the e\dl8 above mentioned, by 
means of courts of justice, institutions of police, and an armed 
force. 

eth. Limitation of the rights of property, or of the use which 
each proprietor may make of his own goods, so as to prevent 
• Spirit of Laws, book xiii, o. i. 
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him from employing them to his own injury or to that of 
others.^ 

In all these cases the necessity is too palpable to need any 
proofs. But it must be noticed that the same reserves will 
equally apply to the other branches of security. It is not pos- 
sible, for example, to maintain the rights of person and of honour, 
except by penal laws ; and penal laws can hardly be executed, 
except at the expense of person or of honour. 


CHAPTER XIV. 

Of some Cases Halle to he contested. 

Ought wo to reckon among those wants of the state which ought 
to be provided for by forced contributions, the care of the in- 
digent, public worship, and the cultivation of the arts and 
sciences ? 

• Wo possess a general right of property over a thing when we can 
apply it to every use, except certain uses which are forbidden for special 
reasons. These reasons may be referred to three heads : — 

let. Private detriment, when a given use of a thing would injure some 
other individual, either in his fortune or othon?s’ise. 

End. Public detriment, that which may result to the community in 
general. 

8rd. Detriment to tho individual himself. 

This sword is mine in full property ; but however complete that nght 
of property may be, as respects a thousand uses, I ought not to employ 
it to wound my neighbour, nor to cut his dress, nor to hold it up as a 
slgHiJ of insurrection. If 1 am a minor or a maniac, it may be taken 
from me, lest 1 should injure myself. 

An absolute and unlimited right of property over any object, would be 
tho right to commit almost every crime. If I had such a right over a 
jtiok which I had out, 1 might employ it as a dub to beat the passers-by, 
or oonvert it into a soeptre as a sign of royalty, or into an idol offonsive 
to the national religion. 
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Section I. 

Indigence, 

In the highest state of social prosperity, the great mass of 
citizens will have no resource except their daily industry ; and 
consequently wull be always near indigence, always ready to be 
thrown into a state of destitution, by accidents, such as revolu- 
tions of commerce, natural calamities, and especially sickness. 
Infam y has no means of subsisting by its own strength ; the 
feebleness of old age is equally destitute. These two cxtn*me» 
of life are alike in weakness. If natural instinct, humanity, 
shame, and the aid of the law, assure to children and old men 
the care and protection of their relatives, still these resources 
are precarious, and those who give may soon themselves be 
reduced to want. A numerous family, suj)ported in abundance 
by the labour of the father and mother, may lose at any instant 
half its resources by the death of out* parent, and the whole by 
the death of the other. 

Old age is yet worse ])rovi(h‘d for. Love which dc'seonds has 
more force than love which ascends, (iratitndc is less powerful 
than instinct. Hope attaches to feeble beings who arc beginning 
Ufe; it promises nothing for those who an* ending it. But sup- 
pose — what is not uncommon-— suppose all jjossihlc care for the 
old ; the idea of changing the part of a giver for that of a receiver 
will always shed more or less of bitterness into the benefita 
received, especially at that epoch of decline when the morbid 
sensibility of the soul renders painful changes indifferent in 
themselves. 

This aspect of society is the saddest of all. It presents that 
long catalogue of evils which end in indigence, and consequently 
in death, under its most terrible forms. This is the centre towards 
which inertia alone, that force which acts without relaxation, 
makes the lot of every mortal gravitate. Not to be drawn into 
the abyss, it is necessary to mount up by a continual effort ; and 
we see by our side the most diligent and the most virtuous some* 
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times slipping by one false step, and sometimes thrown headlong 
by ineritable reverses. 

There are only two means, independently of the laws, of making 
head against tlufse evils, vir., natingt and rolmiary eontrihutunu. 

If these two resources would always suffice, we ought, by all 
means, to avoid any legal iiiterfercnce Ibr the succour of the poor. 
A law wdiich offers to indigt-nee nn aid iudej)endcnt of industry 
is, to a certain extent, a law against industry— or at least against 
frugality. The inotivi^s to lakjur and economy arc — present need 
and tho fear of future need. The law which takes awuy that need 
and that fear is an eneourageinent to idleness and dissipation. 
Such is the reproach whi( h is cast, and not witliout rc^ason, u|>on 
most of the establishment h ereat^ d in lavour of the poor. 

But a slight examination will he enough to convince us that the 
two means of succour, indcpi ndcut of the laws, arc not sufficient. 

With rcHpiTt to the greaU*st etlorts of industry will 

not suffice for the daily support of a numerous class, how can lliat 
class lay by for the future ? A secMtnd class may pay their daily 
exp(‘nses by their daily labour ; hut they will have* nothing 
superfluous to lay asitle against the ncct ssilit s of a distant tlay. 
There will remain tlu u only a third class, whic h, byeconumuiug 
during the agt* of labour, may, jH*rhuj>H. U‘ able to pruvidt* for 
the time wlu*n they eun labour no lunge i. It is only lht s<‘ last to 
Avhoni j»overty can be ascii lH‘d a.s a sort of crime. “ Economy,** 
it will be (wiid, ** is a duty. If tiny havt* ncgla ltd it, so much 
the Worse fur them. If misery and death await them, they have 
nobody to aceutn^ but themselves. Their caliist rophe, however, 
Mdll not be an unmixed evil. It will »t*r\'e as a iesstm to jiro- 
digals. It is the ext'cution of a law established by nature — a law 
which is not, like that of men, subject to uncertainty or injustice. 
Punishment dm^s not fall save on the guilty, and it is exactly pro* 
portioned to tlie fault.’* 

This seven* language might be justifiable if the object of the 
law were vengt^ance. But vengeance is eondetuned by the priii* 
eiplo of utility, as an impure motive founded upon antipathy. 
What will be the firuit of these evils, this abandonment ai^ this 
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indigence, which you regard in your anger os a just punishment 
of prodigalit}' ? Are you sure that these sacrilieed victims will 
prevent, by their example, the faults wdiich have led them into 
misfortune ? To think so would manifest a great ignorance of 
the humnn heart The distrt^ the death of some prodigals, ii 
w*e ought 80 to call those unfortunates who have not known how 
to deny thcmsc*lves some of the little ple/isures of thi ir condition, 
who have not known the painful art of striving hy reflecliou 
against the temi)tation9 of eveiy moment— tlu ir distrt'ss, 1 say, 
even their death, will have but little iiiHuenee, in the way ol 
instruction, upon the laborious elasst's of society. That 8adH|)ee- 
tacle, tlie details of which for the most part would he concealed 
by sliainc, would not, like tlie punishnu nt of inaJefaetors, luivi‘ a 
j)ublieity which would attract a general attention, and nut suffer 
its cause to be unknown. Would those to whom the lesson was 
most nec<‘ssary know how h) give a lit interpretation to the event? 
Would they id ways seize upon the supposed coimection betwinm 
imprudence as the cause, and misfortune as tlu‘ effect ? Might 
they not attribute the caUistrophe to accidents unforeseen, and 
impossible to be foreseen ? In plue.e of saying, “ Here is a man who 
has lH*<‘n the author of his own destruction ; his indigence ought 
to impel me to lalwur an<i frugality,” — w<»uld they not often say, 
and with apparent reiison, “ Here is uii unfortunate man, w'ho has 
given himself a deal of trouble to no puri>^>se, and whose ea8l^ is a 
striking proof of the vanity of human prudence!*’ This would 
be bad reasoning, no doubt ; but must an error of logic be 
punished so rigorously — u uiery want of rt'flecrtion, and that too 
in a class of men more often OiUod upon to exercise their musclot 
than their minds ? 

Besides, what shall w e think of a punishment delayed in its 
exc^eution till the very end of life, and which must begin to 
vam|uish, at tlie other extremity of it — that is, in youth— the 
influence of the most impi^rious motives ? IIow feeble grows this 
pretended lesson in the distance ! How little resemblance there 
is betweim the old man and the young man ! What is the example 
of the one to the other P In youth the idea of immediate good 

I 
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or evil, occupying all the uphere of reflection, excludes the idea of 
distant good and exih If you wish to act upon the young, place 
the motive near. Show them, for example, a marriage, or some 
other pleasure, in pc‘r8pt*etive. But a pain placed at a distance, 
beyon'l their intellectual horizon, is quite thrown away. You 
want to determine mt n who think wry little ; and to draw in- 
struction from the misfortunes of others, it is nee(*ssary to think 
muclu To what purpose* employ a political means, designed to 
onoraU?ui>on a class haring the least foresight, and yet of a nature 
#0 be efRca<*ious only with ])}ji]osoj»herp? 

To r<»ca])itnlate. Thr* resnurcc* of savings is insufficient. Ist, 
It evidcmll}’ is so fir those who d») not gain enough to subsist 
upon ; 2rul, It is equally so for thos#* who gain a m«*re suhsist- 
en(M\ As to the third <'1mss, which eml)ra(*es all not in< luded in 
the first two, savings are not naturally insufficient, hut they 
bmmu* so tlmuigh tlu* <h fn icncy (»f human pnidenee. 

I^'t us now pass to the other resoun e — voluntary confrihuiiom. 
That, too, has many impt'rfections. 

1st. Its un(‘ertuinty. It will experience daily vicissitudes, like 
the fortune' and the lihc’rality of the iTidividuals on whom it 
dejKUids. Is it insufficit nt ? Such junctijres an* in.irked hy misery 
and death. Is it superahundant ? It will oflVr a n'Wtird to 
idleness and profusion. 

2nd. The inequality of the burden. This supply for the wants 
of the poor is levied entindy at the exjK nse of the more humane 
and the more virtuous, often without any pmportion to their 
means ; while the avarieious ealumniate the poor, to cover their 
rolVisal with u varnish of sptem and of n ason. Such an arrange- 
ment is a favour grant<Ml to selfishness, and a punishment to 
humanity, that first of virtues. 

I say a punishment ; for though thi'se contributions are called 
voluntary, what is the motive whence they emanate ? If it is not 
a itdigious or a jMjHtical fear, it is sympathy, tender but sad, 
which presidio over iht^se generous actions. It is not the hope of 
% pleasure which is bought at this price ; it is the torment of 
pttji which is sought to be avoided. Thus it has been noticed in 
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Scotlaod, a country whore indigence is limited to this sad resource, 
that paupers derive their principal support from the class nearest 
to pauperism. 

3rd. The inconveniences of the distribution. If these contribu* 
lions are Hhandoned to ehunce, as in the eos^' of alms aske<i on 
the highway ; if they art' left to be paid, as occasion occurs, 
without any pi rson iutenuediate be t ween him who givt^a and 
him wdio asks the uncertainty as to the suffleieucy of thcs4' gifts 
is aggnivuU*d by iinollicr uncirtuinty. How uj)preciatf in a 
multitude of castes the degree of want and of nml ? May not 
tin* jKK>r widow's fariliing gt» to immise the eplu-menil tn^asuro 
of the inqmre woman? How many gtmerous souls like Sidney 
w'iH ha found. w'h»* will rt'pel the vivifying dniught from their 
pan heil lips, to say, / ran #/<•/ iraif ; Jimi minister io that nnfor- 
tunatf, for hi« iff grfatrr than mine, Evc*rj' one know'^g 

that in the distribution of these gnituitous gifts, it is not inod('Mt 
virtue, it is not true poverty, often mute and bashful, which 
obtains the larger part. There needs as much of manugiunent 
and intrigue to sueci^ed ujKm this ohsenre theatre, as uj»on the 
lirilliant s<M ne of the world. He* who knows how to importune, 
to Hat tor, to lie, to mix buldnef*s with liascnoss, and to vary his 
imposture.s a# eording to the oerasion, will have snecf'ss such ua 
the virtuous devoid of arlitiee, and prest rving their honour 
in their poverty, will not attain. 

hf* vmiM tu.Vntji sc faity’nf <*f 
drt afrifnU qu%U 

Lcm Jamjt tfUents m^nt hatilis, rj^rtjnVh, 
odrtMi, rt jat'iuis rvhutrs, 

Discoarmrisl by alTronU, true talenta fly, 

Ami bide tbeiii4Mlve« in silence. Hardy and bold. 

Adroit and sopple too, (alao talenU bmva 
Repalace. 

What Voltaire aaya of talents may be applied to mendicity, 
la the division of voluntary contributions, the lot of the honest 
and viitnous poor is seldom equal to that of the impudent and 
obetreperous beggar. 

X 3 
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Suppose that these contributions are put into a common fund 
to be distributed by persons appointed for that purpose. This 
method is far preferable, since it admits a regular examination of 
wants and claims, and tends to proportion the aid accordingly ; 
but it has also a tendency to diminish liberalities. That gift 
which is going to pass through the hands of a stranger, of which 
I shall not follow the aj)pli(*alion, of which I shall not have the 
pleasure nor the immediate merit, luis something abstract about 
it which chills w‘utiineiit. That wluch I give myself, I give at 
the moment when 1 am moved, whim the cry of the poor is 
re-echoed in my heart, wln;n there is only I to succour him. 
What I j>ut into a general e«nilrilmtioii may not have a destina- 
tion agreeable to my desires ; that poor coin which is much for 
me and my family will but a drop to that mass of contribu- 
tions on the one hand, and that multitude of wants on the other; 
let the rich sustain the poor! This is the way that many jK*ople 
reason, and it is on this ui'et>unt that contributions suecc*ed bt‘tter 
when taken for a jiartieular class of individuals, than for an 
indeflniti^ multitude like the entire mass of the |>oor; yet it is 
for that mass that a js-nuaiieiit aid must U' providiHi. 

It 8CH*m8 to ini*, after these obsi'i-vatioiis. that we may lay it 
down as a gimiTal prineiple that the legislator ought to establish 
a regular contribution fur the wunU of indigimia*, it being under- 
stood that thost* only ore to n*ganied as indigent wdio an* in 
wont of what is absolutely ni'cessary. From this definition of 
the indigent, it follows that their title as indigent is stronger than 
the title of the proprietor of su|K*rfiuitii« us pn>prictor. For the 
pam of death, wliich would pnscmtly fall u|K)n the star\dng poor, 
would be always a mon* serious evil than tlie pain of disappoint- 
ment which ialls u{K>n the rich when a jtortion of his superfluity 
is taken from him.^ 

In the amoxmt of the legal contribution we ought not to go 

* Wben ibis Us is pat upon a regatar footiag, and eaeb proprietor 
kiioart beforehatid what he mast ooatnbate, the pain of diseppointmeat 
eahiahesi and gires place to another^ difiereat in iu aatojne, and leea im 
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Wjrond what is simply necessary. To go beyond that would be 
taxing industry for the support of idleness. Those establish- 
ments which furnish more than is absolutely necessary are not 
goody cxet'pt so far as they are supported at the expense of indi- 
viduals, for individuals can make a discrimination in the distri- 
bution of these aids, and apply them to spix'ifie olassi‘S. 

The details of the manner of assessing this eontribution, and 
distributing its produce, Indong to political economy, as also the 
inejuiry into the nutans of encouraging a spirit of economy and 
fon*sight in the lower classes of society. We have some instruc- 
tive memoirs upon this interesting subject, but no treatise which 
erabriu<*s the whole (po rtion. Such a work should begin with 
tlie tlu^^rj' of |»overty — that is, by a classification of the indigent 
and of the eauH<»s which bring on indigt^nce, and thence jirocced 
to suggi'st precautions and remedies. 


SrxTiox II. 

Tlk0 Kxpenit^n of Public VTornhip, 

If the ministers of religion are cimsidend as charged with 
maintaining one of tlu* wineticais of morality (the religious 
sam tion', the (’X|M*nse of tlicir supjMirt ought to he referred to 
the same brineh of administration with justice and the police, 
vi/.,thc sujiporl of int* rn;d security. The i-h’rgy arc a body of 
insjKvtors and moral instnn tors, who ff^nn, so to speak, the 
advanct^i guanl of the law, Thry have no jKiwer against offences^ 
but they combat the vices from who h otf nces (originate, and thus 
n nder the exercise* of authority iiii»re nm* hy maintaining morals 
and subordination. If they were eliarged with all the functions 
which might prop«*rly W assigned to them in the education of 
the inferior clie^^s, in th»' i>rornulgation of the laws, in the jier- 
formance of divers public nets, the utility of their ministry 
would be more manifest. The more nral services they nmdered 
to the statc^ the would they lie subject to those mahidics of 
dc^matism and of controversy which spring from the desire of 
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Suppose that these contributions are put into a common fund 
to be distributed by persons appointed for that purpose* This 
method is far preferable, since it admits a regular examination of 
wants and claims, and tends to proportion the aid accordingly ; 
but it has also a Umdoncy to diminish liberalities. That gift 
which is going to jiass through the hands of a stranger, of which 
I shall not follow the ajijdic alien, of which I shall not have the 
pleasure nor the imnu diatc merit, has something abstract about 
it which chills sentiinint. That wliii h I give myself, I give at 
the moment w hen I am moved, when the cry of the poor is 
re-echoed in my heart, w’li<m there is only I to succour him. 
What I j»ut into u general contribution may not have a destina- 
tion agreeable t<» my desires ; that j)oor coin w’hieh is much for 
me and my family w ill 1 k‘ but a drop to that mass of contribu- 
tions on the one liand, and that multitude of w’ants on tlie other; 
let the rich sustain the poor! This is the w*ay that many p(‘ople 
reason, and it is on lliis a(‘(’oiint that eontributions sueeeiHl better 
when taken for a particular class of individuals, than for an 
iiidehuiti^ multitude like the entire mass of the jwor; vet it is 
for that mass that a j)ermauent aid must W providinl. 

It seems to iu<', utter lliese observations, that W'c mav lav it 
down as a general priuei[>le that the legislator ought to eslablisli 
a regular eontributiou for the w'ants of indigence, it being under- 
stood that tliost* only arc to be n'gardtil us indigent who are in 
W'ant of w'hat is absolutely necessary. From this definition of 
theindigtmt, it follows that their tith- os indigent is stronger than 
the title of the proprietor of 8ui>erfluities as proprietor. For the 
pain of death, which would prt'sently fall ui>on the standing poor, 
w^otdd be always a more serious evil than tlie pain of disappoint- 
ment which falls upon the rich when a j)ortion of his superfluity 
is taken from him.* 

In the amount of the legal contribution we ought not to go 

• When Uib tax is put upon a regolar footing, and propriator 
knows beforehand what ho must contribute, the pain of diaappoiiiUneDi 
vanishes, and gives place to anotheri difiersiit in iu natni^ and ls« in 
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beyond what i» simply neccmiy. To go beyond that would be 
taxing industry for the support of idleness^ Those establish* 
menu which furnish more thim is absoluUly necessary are not 
good, exivpt so far as they art' supportinl at the exptmse of indi- 
viduals, for individuals ran make a disiTiininatiun in the distri- 
bution of these aids, tuid apply them to sperifir elnsses. 

The details of tht» manner of asst ssing this rontribution, and 
distributing its prodtu e, lK‘Iong to politiral c’conomy, as also the 
inquiry into the means of coieouniging a spirit of caouomy and 
foresight in the K^wt r elasises of sv>eiety. We have some instruc- 
tive memoirs upon this inliTfsting subject, but no treatistMvhich 
embriu‘4‘s the whoie questitui. Su«‘h a work Hhoiibl begin with 
the th<*or\' of imverfy — that is, by a classi Heat ion of the indigent 
and of the eaus^^s whieh bring on iinlige?ice, and thence proceed 
to suggest precautions and reim dies. 


Skctiox II. 

Th^ KrpfnufM of Public Wornhip. 

If the ministe rs of religion are oonsidi'n d us charged with 
maintaining oih‘ of the H;mr(ions of luorality (the? religious 
sanditm), the eX[K*nse <»f their support ought to be referred to 
the winu br.inelj of administration with justiee and the jxdiee, 
vi/., the suj>p<»rt of inrennd Hi < urity. Tlu* clergy are a Uidy of 
insjK*c*tors and moral iiisinu who fonii, ho to sjieak, the 
advanet d guard of the law. They have no power uguinst otfenees, 
but ihev eondiat th«- vices from which otfcncrs originate, and thus 
render the ex* rci.«w- of authority iiiori' ran* by muintfiiiung morals 
and subonlination. If they wc re charged with all the functions 
whieh might proprly be assigned to them in tin* education of 
Uie inferior ( la.'sscs, in th<* pnauulgation of the lawH, in the per- 
fomuiDce of divers public acts, the utility of their ministry 
would be more manifest. The raon? n*al services they rendered 
to the state the less would they be subject to those maladies of 
dogmatism and of controversy wdiieh spring from the dtafire of 
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making themselves distinguished and from the want of power to 
be useful. It is necessary to direct their activity and their 
ambition towards salutary objects to prevent them from becoming 
mischievons. 

In this point of view, even those who do not acknowledge the 
tiutli of religion cannot complain at being called upon to 
contribute towards its 6ui)port, since they participate in its 
advantages. 

But if there <*xist8 a great diversity of worsihip and religion, 
and the legislator is not fettered by an anterior establishment or 
particular considerations, it will be more conformable to liberty 
and equality to apply the contributions of each religious com- 
munity to the support of their own elmn h. It is true that in 
this arrangement we have euuse to fear a spirit of proselytism on 
the part of tlie eh rgy ; hut il is equally prchahle that a uscTul 
emulation will result from their rec Iproeal elforts, and that the 
balane(’ of their intluenee will rslahlish a kind of etjuilibrium in 
that fluid of opinions suhjeil to sm h dangi rous ti iiijM sts. 

We can imagine a very unfortunate eas4 , that of a pi‘opIe to 
whom tli(‘ legislat<»r forbids the pnldie < xereis** of their religion, 
and at th(' same time imj>f»ses upon them the obligation of sup- 
porting a religion wliieh they nganl as luKsiih' lu tluir own. 
This would he a double violati<m of sdurity. There would 
gradually he formed among this people an habitual simtiment of 
hatred against the goveninuut, a desin* of < liangt*, a ferocious 
eounige, a profound sei nn y. Tlie peoph', dtprived of all tlie 
advantages of a public religum, of known guiiivs and of avowed 
priests, would Ik* delivered uj) to igm^rant aiul fanatical leaders, 
and as Uie maintouauee of their worship would U* a sehtx^l of 
conspiracy, tlu* faith of oaths, iusUad of K ing the Siifeguurd of 
the state, would become its teiTor ; instiwl of binding the citizens 
to the government, it would unite Uum uguiust it, so much so 
tliat such a iHH>ple would iK'Oome as fonuidahle Uirough their 
virtues as Uicir viet>s. This is uot an imoguiory case, as the 
hiitoxy of Ireland will show. 
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8£<rno5 in. 

The Cultivation of the Arts and Scimeei^ 

I shall not speak here of whnt ought to bt' done for wlmt ore 
calk‘d the me/ui arU and eciencee ; nobody doubU that objt‘eU< of 
public utility ought to be subUiiiUHi and encouraged by public 
contributions. 

But u Ik n the question rtlates to the cultivation of the fine lurts, 
tin* f inUdlisliiiient of a c<ninln% editiees luxury, objects of 
uniaim iit and pleasure — in one word, to works of supi^rlluity — 
ought We to nnse fon ed eoutributions lor their support ? Can 
taxes be juMitiid lor this biilliaut, but sujMTfliious end? 

1 do not desire t<i unvlerlake hi re the support of tlie agrei'uble 
against the useful;® nor to argue that thi* juople should be dis- 
tressetl in order to gi\e to a court, or pensions to buffoons. 
But one or two n lleetious may be olfeied by way of apology. 

1st. The expt nsi* whieh is, or eau be, incurred for these i)bj(‘et« 
is eoinruonly a trilling affair compared to the mass of ins.essiiry 
eontribu lions. Let any om* undertake to nston* to (‘ueh his 
quota of this superlluous e.\]>ense, and would it not be almost 
impaljKible? 

;Jn<l. This supiTfluoiis part of the coatributionH being con- 
foundnl with the mas> of tlum* whieh are ni'<*issary, the levy is 
iin]M m ptible ; it ix«ites no stparute NUisatioii whieh can give 
room to a di>linct complaint; and the <vil of the first order, 
limited to a sum so neAierati , is not sufficient to produce* un evil 
of the second order. 

3n!. This luxury of Uiste may have a palpable utility by 
bringing together a concourse of strangers who spemd their 

• that there u ary real oppositum between them ; erorything 
Ukat girea pleaaure tn QjM^fut ; but in (xminion langoaij^e, that la aaolo* 
aireJy called oaeful which prod urea a p«iinafietit utility \ while the word 
ia limited to an imni«dmte utility, or a preaetii pleaeure. ifatiy 
ihtngm, in fact, wluch we refttae to call ust/ul^ hare a much more oertaia 
utility than aoine othars, to which that epithet ia uaually applied. 
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money in the country. Little by little all nations become tribu- 
tary to her who holds the sceptre of the fashions. A country 
fertile in amusements may be looked upon as a great theatre, 
which is in part supported at the expense of a crowd of curious 
spectators drawn to it from all parts. 

It may happen, too, that this pn*-eminenee in objects of amuse 
ment, literature*, and taste, temds to gain for a p(*ople the good 
will of other nations. Athens, which was called the eye of 
Ort*ece, was saved more than once by the sentiment of respect 
whh'h sujM riority of t ivili/ati<»n insjured. The halo of glory 
which rnt'irclcd that home of the arts Hervt*d a long time to hide 
its weakness; and (*ver}-lhing which was not barbarian M^as in- 
t(*re»t4'd in the jirew'n'alion of a city, the centre of |>oliteness and 
of inU'llectuul ph asureH. 

But, ufler all, it must Iv* admitted that this seducing ohjcH*! 
may be abandoned witlumt risk to the side* resourt‘e of voluntary 
contributions. At least, everything ess< ntial ought to Ik* pro- 
rid(Hl for hefon* giving oiu 's If up ti) exjK-nw’s of pure orna- 
ment. It will Ik* tinu* to provide for actors, ])aintcrs, and 
andiitects nfl<'r tin* public faith is satisfied ; wlien individuals 
have lHH*n indcmnill4*d for the 1os>m s ot vasi«ua'd by war, crinu*s, 
and physical (*abimities; when the supjiort of the indigt'ut is j»ro- 
vid«^l for; till then, all suth i xpensi* would Ik* an unjust j>re- 
ference gnmled to brilliant ac'<*i*^saries ovi r nbjrt ts of necessity. 

Such <‘Xpenses, under such cin*um<tan» rs, are very con t n r}’ to 
the inleix'sl of a soveix ign, aiisi* the n jiroaehcs they occasion 
will always In* much exaggerated ; fi»r it ni*t ds no sagru ity to 
invent them, but only ])assion and humour to .s<.t thc*m distinctly 
forth, ll is well known what efllcary they have had when 
wrought into piix'es of popular elof|in uct% and employed to stir 
up the pt*oph‘ against n*gal government. Though it be* true that 
everjihing ('onspin's to throw kings into this illusion,— so far m 
regards the luxury of amusements, hare th< y ever fallen into 
excesses so groat as those of many npublics? Athens, at an 
epoch of most pn^ssing dangt^m, desjuse d alike the eloquence of 
IVmosthenes and the threaU of Philip, engrossed with a need 
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more urgent than defence, an object more essential than the 
maintenance of liberty. The gravest of crimes was the diversion, 
even for wants of the state, of the funds destined to the supjK)rt 
of the theatres. And at Home, was not the passion for sjxH taeh'a 
carried to an e(|ual extrc'mo? It was nt‘(‘essary to lavish the 
treasim's of the world, and the spoils of nations, to captivate the 
snfFragt^s of the sovere ign jK'ople. Terror spread through a 
wh<de country*, whenever a pro-consul was about to give a 
s}>ectaele at Home; an hour of the magnificences of the circus 
cast into despair a hundred thousand inhabitants ol the pro- 
vinces. 


ClIAPTEll XV. 

Hxamplf9 (tf Attach upon Sentritp, 

It will lx* usc'ful to give some ('xainples of what I mean by 
attach upon Hcruriti/. It will be a means of jmtting princijilea 
in a <‘lean*r light, and of showing that what is unjust in morals 
eannot Is* inno<rnl in polities. Xothinf' is more common tlian to 
authorize under oih' name what would he oilirmn under another. 

And hen* I < an not h<l]» observing the bad < Ifeets (d oim branch 
of classical e<lucation. Wc* are aeeustomed from our earliest 
youtli to «ei- it» th<* history (pf tin Bom in peojde public in ts of 
injustice, atn^ious in themst ives, always Kdound with specioiH 
names, always aeronipanied by a prou I eiilo-v on Bornan virtues. 
The alsdition of debts pi tys a great part frv>m llie ejirliest tinier 
of the republic. A wifhdniwal of the pef)]di‘ to Mount Aveiitiim, 
when the e rnmy was at the gates of Borne, force d the Scaiatc: to 
pasji a sj>onge over the rights of c resiitors. The historian exciti s 
all our inten St in favour of the* fraudulent debtors who paid their 
debts by a hanknipl/:y, and do« s not fail to Hinder mlicius thomj 
who were despoih*d by an act of violence. And what 
gained by that injustice ? Usury, which had iK*rved as a preUfxt 
for the robbery, could not but be augmenU’d the very next day 
after the cat4istr<»pbe ; for the exorbitant rate of inU^rest wan only 
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the price of the risk caused by the uncertainty of engagements. 
The foundation of the Koman colonies lias been celebrated as a 
work of profound policy. It always consisted in despoiling a 
part of the lawful proprietors of a conquered couhtry to create 
establishments in the way of favour or reward. 

This proceeding, so cruel in its immediate effects, was yet more 
fatal in its consc(|uences. The Homans, accustomed to violate all 
the rights of i>roi)erty, knew not where to clieck themselves in 
this vAinvT, Tln nce tlie perpotiiul demand for a new division of 
lands, which was ever the lin-hnuid of the seditious, and which 
contribiitc'd under the triumvirate to a frightful system of general 
eonfiseatioiiH. 

The liistorj' of the repuhlies of Oreece is full of facts of the 
same kind, always ^ iilrd in a inanin r plausible enough to lead 
astray superficial imiuirers. Wlnt abuse of n asening has there 
been ujiou that division of lands brought about by 1 a* urgus, to 
Bi’rvt* as a basis for bis community <»f warriors; in wbieh, by an 
incHjuality the must sbo< king, all the rights are on one shle, and 
all the servitude on the other I 

Thesi* atiaclcnujum securifijy which liave found so many officious 
d*?fender« when th*' <pn stion has hr* ii of tlu (mrks ami the 
Homans, have not exp*Tien*M (I the Kanu‘ indnlp nee when the 
monarehs of the East have heim the actors. Tlu' di spolism of an 
individual has nothing m dueing in it ; Ki-ause it eonfiut s itself 
too evidently to his person alone; then an^ a million ehatiees of 
suffering from it, to on*' of enjoying. lUii the despotism exereisid 
by a multitude deceivi s weak minds by a false image of the 
public g*>od. Wejdtt**e ourselves in imagination among the great 
numbi^r that commands, inste.ad of supposing ourst'hts among 
the fuimll number that yields and safTers. la t us,' then, leave in 
peace the aultauft and the viziers. We may In* suiv lludr injustice 
will not be glomd over by the flulterii^s of hisioriau^f. Their 
reputation ns an antidote to their example. 

We may di«|)enso, for the same nuison, with insisting upon mch 
attacks upon siK^urity as national bankrupUdes ; but we may 
remarki in passing, a curious effect of fidelity to engagementf 
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upon the authority of the government itself. In England, ainco 
the Eevoludon, the engagements of the state have always been 
sacred; so that individuals who lend to the government never 
demand any otlicr pledge than the national credit ; tind tlie col* 
lection of the imposts assigned to pay the interest of tlie debt has 
always n.'miuni»d in the hands of the king. In Fnincc, under 
the monarchy, violations of the public faith were so 
that Uiose who made atlvanees to the government were in the 
habit, from an early pcricwl, of reipiiring th(‘ coll(‘t tion of the im- 
|)osts to he intruhte<l to them, and of paying themselves with 
their own hands. But this arrangement cost the people dear; 
for the puhlie ereditor had n<» interest to consult their conve- 
nience; and it cost the prince yet deartT, since it deprived him 
of the affections of the ju'ople. Whin, in 1 7H7, tht‘ unnountu*- 
meat of a detii dent reveniu* alarmed all the ereditors of the state, 
tliat class s) interested in England, in the muinteiuuiee ofgovern- 
luent, showed itself in Fram e, ;u*dtnt lor a revolution. All 
thought they >aw their own s* eurit) in taking away from tho 
sovere ign the udiuinistration of the linaiiees, and phu'iug them in 
the liands of a national touncil. It is well known how far the 
event luiswt red to tluir Iiojk’.h. But it is not tlie less interesting 
t * obst rve that tlie fall of that lUonan hy, whieh up{H*ared so im- 
moviahle, wa* owing, in no small measure*, to the distrust which 
h<» many vi tiations t/f tla* puhlie faitli had eaus<'d. 

Bat among the many attackn uptm nrcuiutij cfuninithH] through 
igiioram » , inadvi rU ne< , or fal .. reasons, it will sulUeo to note 
some individual i as< s. 

1st. We may n gard as »u< h, tajr$ utuqually levied, — thofto 
di*pn>j*^>rtionui wliiih sjuire the rieh at the ex|Kmse of 

the jH»or. The wt ight of this evil is iiggnivated by the iientiment 
of injustiee at the idea of paying more than one's fair projKiriion, 

Cvnte^ are the height of inequality; since they fall entirely 
upon those- who have only tlndr hands for their patrimony. 

So are imposts levied upm an uncertain fund ; upon persona 
who may have nothing to pay with. In that case, the evil takes 
another turn. Indigence may protect us bom paying the taXi 
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but it subjects us at the same time to the gravest evils. The 
sufierings of want take the place of the inconveniences of the 
impost. This is the reason why a poll-tax is so unjust. It is 
possible to have a head, and to have nothing else. 

Imposts which fettiT industrj’, such as monopolies, and exclu- 
sive companies. The true metliod of estimating these imposts is, 
not to consider what income th(‘y pay, but what they prevent from 
being paid. 

Imposts upon necessaries. What physical privations, what 
maladies, what deaths tliey produce, no man can tell! These 
sufferings, caused hy tlie fault of the government, are confounded 
with natural evils whic h it cannot jm vent. 

Imposts upon private sales, rjenerully speaking, it is necessity 
which euuw‘s th(»sf‘ sales ; and tin' tax-gatluTCT, coming in at an 
e[KK:h of distress, levies an extraordinar}* tribute upon an unfor- 
tunati* individual. 

Imjiosts ujKm public sab s, or sales at auction, lien' the dis- 
tress is fully juoved ; often it in extreme, and the fi.scal injustice 
is most manifest. 

Taxes up(m law ])roceedings. Thc*y include all kinds of 
attacks upon W'curily, since they are <Mpiivuh nt to refusing the 
protection of the law to all those who cannot pay fi^r it. They 
consequently offer a hope of impunity t«* ( rime. It is only nect‘S- 
sury to choosi' us objects of injustiic individuaU who cannot 
afford the udvauees necessary to a judicial prosecution, or who 
an* not rich enough to run tlu* risk. 

2nd. A forced Kkvaiion of (he Value of Munnj , — This is a bank- 
rapt(‘y, since the government d(H*.s not pay ail that it owes; a 
fraudulent bankruptcy, since there is a siinhlanee of paying; and 
a foolish fraud, which deeeivt*s nobody. As ftir as it goes, it is 
equivalent to an abolition of debts, Tlu* tlu'ft whic h the govern- 
ment commits upon its own m*ditors, it authorize s everj" debtor 
to commit upon liis, though without anv profit from it to the 
public trt'usury. And when this courst* of injustice is completed ; 
after this opt*ration has enfeebled confidence, ruined honest men, 
eoriohed rogues, deranged commcFcc, dibonlcrcd taxation, and 
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caused a thousand individual evils, it does not leave the least 
advantage to the government which it has dishonoured. Expense 
and income presently return to the same proportions as before. 

8rd. Forced Reduction of the Rate of Interest , — Regarded as a 
question of political economy, reducing the rate of interest by 
law is injurious to wcjilth, iKTause it is pndiibiting the payment 
of any premium for the introduction of foreign capital ; it is pro- 
hibiting, in many cases, new brandies of commerce, and even 
old ones, if the Icgtil interest is not sufficient to balance the risks 
of the capital employed. But with a more immediate view' to 
sc'curity, it is taking away from lenders to give to borrowers. 
Let the rate of interest be reduced by law' a liflh part below its 
natural lev(‘l, and the event is the same to the lenders as if they 
wen‘ plundered ever}* year by robbers of the fifth part of their 
fortunes. 

If the legislator finds it good to take awray from a particular 
class of citizens a fifth part of their revenue, why stop there? 
Why not take aw'ay anotluT fifth j»art, and still another? If the 
first reduction answered its end, a further reduction wdll answer 
it in the same i»rnportion ; and if ihi* measure is good in onc'CUfM*, 
why should it Ik* bad in the other? Whenever W'e stop, it is 
net'cssar}' to have a n*ason for stopping; but whaUver reason 
prevents the sirond step will he just as g»»od to pnwent the first. 
This o|K’rati<m is exactly thi* same as diminishing nmts under the 
prfH<*xt that the jiroprietor* an* useless eonsumers, and the farmers 
productive lalsnin^rs. If you shake the prineiple of H(*eurity as 
respect* one class of citizens, you shako it for all. The bundle of 
rods is it* emblem. 

4th. General Confiecatiom , — I refer to tliis head vexations exer* 
cised upon a fan.!, u|Kjn a party, upon a class of men, under the 
vague pretext of some [political crimi? — a pn^text so vague that, 
while it is pretended that the c<mfiscation is a punishment, there 
IB often room to believe that tlie crime has been created for the 
sake of the confiscation. History preticnts many examples of such 
robbery. The Jewrs have often been its object ; they were too 
rich not to be always guilty. Financiers and figormers of the pnUie 
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revanne. for fhe Batne rcafson, have been often subjected to what 
were called chamlen of fire {chamlree arientes). While the order 
of succession remained unfixed, everybody at the sovereign’s 
death might become gtiilty ; and the spoils of the vanquished 
formed, in the hands of the successor, a treasure of rewards. In 
a republic tom by factions, each half of the nation denounces the 
other as traitors ; and let the system of confiscations be once intro- 
duced, and j)arti(‘s, as at Konie, become in turn the devourers of 
each other. 

The crimes of the powerful, and especially the crimes of the 
popular party in democracies, liavc always found apologists. 
‘‘The great<*r j»art. of these great fortunes,** it is said, have been 
founded upon injustice ; and what ha« b(*en plundered from the 
public may as well hv reHtore<l to the public.” To reason in this 
way is to oja n an unlimited l areer to tyranny. It is a periuission 
to presume crime insti'ad of proving it. According to this logic, 
it is impossible for a rich man to he inn<M*ent. Ought a punish- 
ment HO severe ns eonfisealion to lx* iiifiiett d in gross, without 
examination, without detail, without proof? Dms a proctslure 
which would be d<'clared atrocious if emjdoy* d agaiu.>l an 
individual, become lawful when direct* d against a whole class of 
citizens? (*an we make oursedves dtaf to the e vil we are doing 
l>ecausi^ of the numlxT of the suffenTs wb<*se erii s an* mingled 
together in this common shipwrta k ? To jdundt r gn*at proprietors, 
under the pretext that s<mie of their nneestoi-s have a< quin^d their 
opulence by unjust means, is like bombarding a city bt cause some 
robbers an* thought to be concealed in it. 

6th. DUiolution of Convents and of Monastic Orders. — Tlie decree 
for their abolition was signed by rvtison ilst lf ; but its ext*cution 
should not have b(>i*n abandoned to pnjudiee and to avarice. It 
would have b<*i*n enough to have forbidden them* s^K it ties to admit 
new momb<*rs. In that case they would have died away gra- 
dually. Individuals would have suffered no privation. The 
rervenuet as they fell in might have bet*n appropriated to some 
uaaftil object ; and philosophy would have applauded an operadoii 
enoaHent in principle and mild in its execution. But tl^ dow 
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process is not that which cupidity loves. It would seem as if 
sovereijpis, in dissolving th('sc societlt s, had wished to punish the 
members for some wrong they had done. In place of reganling 
them as orphans and invalids, dost n ing all the compassion of the 
legislator, thej’ were looked upon as enemies, who wert^ treated 
with clemency even when they wen? stripped of oil tlieir wealth 
and reduced to absolute want. 

6th. Supprff^nion of P^nniom and Place ft tclthout Indemnify to the 
Ponejtmre . — This attack upon sc'curity merits the rather a parti- 
cular mention, Ix cause, instead of being bhimed as an inj’istieo, it 
is approved as an act <»f t‘conom y and refonu. Knvy is never 
so much at its east* as when it cun coiifM'ul itsidf under the mask 
of patriotism and the puMie good. Ihit the public good requin‘s 
only the akdition of sineeurcs; it does not demand the ruin of 
♦he persons who ]j<»]d them. 

The princMple of se< urity n‘(|uires tliat n‘form sliotild be 
attimded with complete indemnity. I'he only benefit that (‘an be 
lawfully drawn from it is tlie conv<*rsion of a peipetual into a life 
annuity. 

Is it said that ibe immediatt* suppre ssion of tbese platans will l>o 
a gain to the public ? This arguiiient is soj»hisii('jiI. Tliesumifi 
question would d<»ubtless he a gain, eoiisidt’n d in its4 lf, if it came 
fh>m abrmd, or if it were ae<|iiin (i by coinmc*r<'<* ; but it is not a 
gain when taken from the bauds of certain individuals, who art? 
themselves a part of the public. Woubl a family l>e the ritrher 
because* the father had take n e verything from one of hisf litldnm, 
the bett<T to endow the others? Kve n in such a com, the spoils 
of one child would iiicn ase th<' inheritance of his brothers, and 
the evil would not be a total b»ss ; it would produfx* a jiortion of 
good. But when the question is of the publi<!, the profit of a 
place suppresmfd is divided am<mg the wlmle community, while 
the loea falls entirely upon one. The gain, spread among the 
multitude, is divided into impalpable parts ; the loss is wholly 
felt by him who alone supjKjrts it. The result of the operation is 
this — it does not enrich the [>arty tliat gains, and it reduces him 
who loses to poverty. Instead of one place suppressed, suppose 
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a thousand, ten thousand, a hundred thousand. The total disad- 
vantage will remain the same. The plunder taken from thousands 
of individuals must be divided among millions. Your streets will 
everywhere prewmt unfortunate citizens whom you will have 
plunged into indigence ; and you wiU hardl}^ see an individual 
Avho will be sensibly the richer by virtue of these cruel operations. 
(Iroans of pain and cricH of despair will resound on every side. 
The cries of joy, if there are any, will not be expressions of hap- 
piness, but of tliat antipathy which rejoice s in the misery of its 
victims. MinistxTs of kings and of the people, it is not by the 
wretchedness of indi^ iduals that you will produce the happiness 
of nations ! The altar of the public good demands barbarous 
sacrificics as little as the ulfar of the Divinity. 

I cannot yet (|uit the suhjwt ; for the establishment of the 
principle of security di riiands that <*rror sliould be pursued into 
all its njtreuis. 

What means do men take to dee<*iv(‘ th(‘inselves or to deceive 
the jK-ojdc oil ih<‘ subject of su< h great injustice ? They have 
recourse to eerUiin jiompous maxims whicli are ii mixture of 
truth and falsehood, and which give t<j a (juestion, simple in 
itsidf, an air of depth and political mvsUry. The interest of 
individuals, it is said, ought to yield to the public interest. But 
what do(^ that mean ? Is not one individual as much a part of 
the public us unother? This public inicnst, which you intro- 
duce Its a person, is only an abstract ti rin ; it rej)rest‘nts nothing 
but the mass of individual int<*T<*sts. It is necessary to take 
them all into account, instead of considering some as all, and 
the otliers as nothing. If it is a ginxl thing to sai riiiee the 
fortune^ of one individual to augment tliat of others, it will be 
yet betUT to sacrifice a stwnd, a third, a hundn^d, a thousand, 
an unlimited number ; for whatever may be the number of those 
you have sacrificed, you will always have the same reason to add 
one more. In one M^ord, the interest of cver^'body is sacred, or 
the interest of nobody. 

Individual interests are the only real interests. Take care of 
the individuals; never molest tbcmi never suffer any one to 
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molost them, and you will have done enough for the public* 
Would it be believed that there are men so absurd as to love pos- 
terity better than the present generation ; to prefer the man who 
is not to the man who is ; to torment the living under pri'text of 
doing good to those who ore not born, and who perhaps never 
w ill be ? 

Upon a multitude of occasions, men who have suffered by the 
operation of a law have not dan^d to c^omplaiu, or have not been 
listened to, by rtason of this false and obstam' notion, that private 
interest ought to yield to public inten^st. But if it conn's to a 
question of gt^ncrosity, who is loudest called upon to exen iso 
it, — the whole towards one, or one towards the whole? An evil 
felt, and a Ix'nt tit not felt ; such is tin* result of them* admirable 
operations by which individuals are sacrificed to the public ! 

I shall conclude by a gimeral obsiTvatiou of great importance 
The more the prim iple of property is r(‘s[K'etetl tlu^ stronger hold 
it takes on the pojmlar mind. »Sligl»t attacks upon this prini iplo 
pn'jKire the way for heavier ones. A long time has Unm neces- 
sary to carry projM*rty to the point where we now w'c it in 
civilized so< ieties; but a fatal exjH'rience has shown with wlrnt 
fa< ility it can 1 h* shaken, and how easily the savage instinct of 
plunder gc’ts the tnlUr of the laws. Goveniments and the 
IH'ople art*, in this res|>tH:t, like tani(*d lions ; hi them but taste a 
drop of blood, and their native ferocity revives. 

fix UvrriiUt part»ui 

Vc-nif »n ora rtrilfiint rafnrt'fuf fttrr/rqn^ | 

tuintni yoitato tun^fjuin^ 
frrtiri, a trepvVj vra ma^isiro* 

LecAif, hr. 

If but ft little blood 

Touch hii hr*t mouth, fury and n4{f» rutuni | 
lli« counselled jaws sworl with the UisbHl gore | 

Be ruTfs ; ftud from his trumbiing keeper icerot 
Eestrains hb teeth. 
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CHAPTEE XVI. 

Forced Exchangee, 

^ Awaoks, in Xenophon’s Cgropadia, asks Cyrus to give an 
account of his last h sson. Cyrus answcTs thus : ‘ One of the 
boys in our school wlio had a coat too small for him gave it to 
one of his companions a little siimlUT than himself, and took 
away his coat, which was too largo. The preceptor made me the 
judge of this dispute, and I dccid(‘d that the matter should bo 
left Oft it was, since botli ])ttrtie8 seemed to be better accom- 
modated than before. Upon which the preceptor pointed out to 
me that 1 had done wrong, for 1 had been satisfied with con- 
sidering the eonveni(*nee of the thing, wliiTt‘as I ought first to 
hav<* looked at the justice of it ; and justice never would allow 
violeiH'O to be done to any one’s projierty.’ ” — 3fontaigne e Eenaye^ 
book i. ch. xxiv. 

What ought >ve to think of this derision ? At the first \'iew it 
would appear that u foix*<'d exchange is not eontnuy* to security, 
provided an eijual viilue is given. How can I lu* said to lost^ 
in c?onse(jU(’nei* of a law, if, atbr it has had its full etfeet, the 
amount of my pro|KTty naniiins the same as tiefore ? If one has 
gained, and the other has not lust, the openition seems to bo 
a good one. 

No; it is not. He whom you suppose to have lost nothing by 
a forced oxchangt*, in nudity has lost; since i^verything moveable 
or immoveable htis different vnluiu* for diffenuit ]H'rsons, accord- 
ing to eireuiiisttmces, and everj* one exiKrts to enjoy the favour- 
able einaimstances which may augment the value of such or such 
a part of his proj^rty. If the house that Peter occupies would 
be mon^ valuable to Paul, that is no re^ison why Paul should be 
gratifiiul by forcing Peter to yield tlie house to him for the sum 
which it is worth to himself. That w'ould be to deprive Peter of 
the benefit which he has a right to derive ftorn the very circum- 
stance that the house is worth more to Paul. 

And suppose Paul idiould say that for the sake of peace he 
t 
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bad offered a price above the ordinary valuo> and that Peter 
refimea it ont of pure obetinacy, atill it might be replied to him. 

This surplus of price which you pretend to have otfond is only a 
supposition of yours/* The opposite supposition is just as pro- 
bable, For if you had really offered more than the house is 
worth, he would have hastened to eitnze so favourable a t'ireura- 
stance, which might not iKeur agniu, and the barpun would have 
bt*en soon concluded. If he did not accept your off r it. is a 
proof that you were decTivtd in your estimate, and that if tlie 
house were taken from him on the conditions you propose, it 
would be an injur}* to his fortune, if not to what he pt»sHi*sse8, 
at least to what he luis a right to ac quire. 

No, Paul will reply; he* knows that my estimate is higher 
than niiylhiug he can exjMH t in the ordinary c ourse of tilings ; 
but he also knenvs my necassity, and he* refuses a reasonable 
offer in hopes to derive* an unfair advantage from my situation. 

I pc'reeive a prineiplc* whieh may serve to sc’ltlc* this diffi‘rt*nce 
Iwtweon Paul and Peter. Things must he distinguislud into 
two classes, those w hic h ordinarily have only the ir intrinsic value, 
and those which are susc'eptihle c»f a value* of nffc c tion. Houses 
of the common sort, lields eullivattsl in the usual way, a crop of 
hay or cum, and ordinary kinds of iniiimfaetiin s, Hc*c*m to belong 
to the first class. To llie se c ond may he reft rred ple asure- 
grounds and gardens, libraries, pictures, statues, ccdlections of 
natural history. A forced exchange of such ohjc ets should newer 
be permitted. The value* they derive* fmm a sentiment ol affec- 
tion cannot lx? appret iaUsl. liut objecds of tlie first c*hi»ii may 
submitU'd to forci*d exc'hangc^ w'henever it is the only m<*an8 to 
prevent gri*at lossc*s. I fK^ssess a pierce of land from which I 
derive a considerable revi nue, but wdiich I can approach only by 
a rood running along the edge of a river. The river overflowa 
fi f i d washea away the road. My neighbour obstinately rtt fuses 
me a passage along a strip of land which ni not worth the 
hundredth part of my field. Ou^t I to lone my all through the 
caprice or hostility of an unreasonable neighbour? 

But to prevent the abuse of a principle so delicate, rigorous 

T> I 
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fiileo ought to be laid down. T b & j , then, that forced exchangee 
ought to be permitted to prevent a great loss, as in the case of a 
field rendered inaccessible except by a passage through another. 

By observing all the scruples of the English legislatorR in this 
behalf, we may perceive the respect which is paid in that country 
"to the rights of property. If anew road is to be opened, an Act 
of Parliament must be first obtained. All interested are heard, 
and the legislature, not contc>nt with assigning an equitable satis- 
faction to the proprietors, protects houses, gardens, and such other 
objects as may have u value of affection, by special exceptions in 
the Act 

Forced exchanges may also be justified whenever the obstinacy 
of an individual or of a small number are clearly hostile to the 
advantage of a great number. Bo in the matter of the English 
Inclosure At^ts, the opposition of a few has not been suffered to 
prevail, and the sale of houw^s is often compelled by the law 
where the convenirmce or the hc*alth of cities requires it. 

The question is of forced exchtngett^ not of forced transfers, 
fora transfer is not on ezeliaugcs (md a fon^od transfer without 
equivalent, even for the benefit of the sUite, would be a mere 
injustice, an act of powiT devoid of that tenderness which the 
principle of utility ever demands. 


CHAPTER XVII. 

Pow9r of tho Lam over Expectation. 

The legislator is not master of the dispositions of the hnman 
heart, he is only their interpreter and their minister. The good* 
ness of the laws depends upon their oonformity to gener^ ar* 
poctatum. The legislator ought to be well acquainted with the 
progress of this expectation, in order to act in concert with it. 
This should be the end ; lotus inquire into the couditions ueoea* 
laiy to attain it. 

lit. The first of these couditious, but at the same tuns the nost 
diAeutttofhlfbl, istiua, 
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ii§m. If w|» could snppooe a new peojde, a generation of childrcii, 
the l e gi sl ator finding no expectations already formed in contra* 
diction to his news, might fashion them at his pleasarci as the 
statuary does a block of marble. But as there exists already 
among all people a multitude of expectations founded upon 
ancient laws or ancient usages, the legislator is fott'cd to follow 
a system of conciliation and of humouring which constantly 
fetters him. 

The very first laws found some expectations already formed. 
For we have seen that prior to laws there existiHl a feeble kind 
of property— that is, a sort of expectation of pn^serving what had 
been acquired. The laws received their first determination from 
thc^ anterior expectations, they have produced new om^s, and 
have gradually formed the channel of our desires and hopes. No 
changes can be made in the laws of property witliout deranging, 
more or less, tliis established current, and without opposing more 
or less resistance to it. 

Do you find it neeess^iry to establish a law contrary to the 
actual expiTtations of men ? If it is possible, you should so 
arrange matters that this law will not begin to take <*ffect except 
at a remote period. The present generation will not fetJ the 
change, and the rising generation will !>o prcqmnd for it. You 
will find among the young auxiliaries against old opinions, you 
will not wound actual interests, b<*cause time will bo allowed to 
prepare for a new order of things. Everytliing will bcKMimeeasy 
to you, because you will have proven tisd the birth of those 
expectations which otherwise you would have been compdlcd to 
contradict. 

2nd. The second condition is, ikaC (h$ lawn should is tmown. A 
law which is unknown can have no cfTcct upon expectation, it 
will not even serve to prevent a contrary expectation. 

This condition, it will be said, does not depend upon the 
nature of the law, but on the measures which are taken to mak e 
it public. These measures may be sufficient fer their otgect, 
whether the law be so or not. 

This reasoning is more specious than true. There are some 
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laws so made as to be more easily known than others. These are 
laws conformable to expectations already formed^ laws which 
rest upon natural expeciaiiom. This natural expectation, that is, 
this expectation produced by previous habits, may be founded 
upon a superstition, upon a hurtful prejudice, or upon a percep- 
tion of utility, it makes no difference which, the law which is 
conformed to it is easily borne in mind ; in fact, it was in the 
mind before it retreived tlie sanction of the legislator. But a law 
contrary to this natural expectation is difficult to be understood, 
and still more diilicult to be Ft^merabered. Another arrangement 
always suggests itself, while the law% strange to all, and without 
any root in the mind, tends constantly to slip from a place to 
which it has only un artificial adliesion. 

Codes of ritual luw’ have this inconvenience among others, 
tliat the fantastic and arbitrary rules of which they are com- 
posed, never will known, fatigue the understanding and the 
memory; so that man, ulw'ays fearful, alw'uys in fault, alw*ays 
defiled by some iinagliiury siu, can never count upon inuoeenee, 
and lives in jKTjK'tiud need of absolution. 

Expectation naturally directs itself towards the laws which are 
most important to siK'iety. The stranger w ho commits u theft, a 
forger}', an assassination, sliould not Ix^ suffi rt*d to plead ignorance 
of tile law's of the country, since ho could not bt* iguorant that 
acts so manifestly hurtful W'ere crimes every when‘. 

3rd, The third conditiou is, that the law$ should be consistent. 
This principle is closely connected with the pnvisiing. but it 
serves to place a great truth in a new light. When the laws 
have established u certain arrangi'meut ujxjn a principle generally 
admitUnl, ever}* additional arrangement which is eonsisUmt with 
that principle will prove to Ik* couforiuuble to the general expec- 
tation. Every antilogous law is prcsumi*d, as it were, beforehand* 
Each now application of the principle eoutributes to strengthen it. 
But a law which has not this character remains isolated in the 
mind ; and the influeuoo of the principle to which it is t^poeed 
is a force which tends, without ceasing, to drive it from tha 
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That apon a maxima death his property ^ould go to the next of 
kin» is a rule generally admitted, and according to which cxpoc* 
tations are naturally formed. A law directing the order of sue- 
cession, which should conform to this principle, would obtain a 
general approbation, and would be univorsidly understood. But 
the more this principle is obscun‘d, by admitting exceptions, the 
more difficult it is to understand the law and to remeinbor it. 
The English Common Low affords us a striking example. It is so 
complicated in its provisions n^gulating the descent of pro]>erty, 
it admits distinctions so singular, the decisions which serve to 
regulate it are so subtle, that not only is it impossibh* for simple 
good sense to presume its regulations hefon^hand, hut it is very 
difficult to discover them at all. It is a profound study, like that 
of the most absfnu't sciences, confint*d to a small number of pri- 
vileged men. It has been even necessary to 8ub-divid<* it, for no 
lawyer pretends to understand the whole of it. Such has been the 
fruit of too superstitious a respect for antiquity ! 

When new laws are made in opposition to a principles estab- 
lished by th(' old oTies, the stronger that principle is, the more 
odious will the inconsistency ajqv^ar. A contradiction of wmti- 
nicnt n^sults from it, and disappointed i xpet tations accuse? the 
legislator of tyranny. 

In Turkey, when an officer of the government dif*s, the Sultan 
takes possession of his entire fortuiu*, and his children fall atonco 
from the height of opulence to the deq^ths of poverty. This law, 
which overturns all natural expectations, was {HThaps burrowed 
from some other oriental goveniraent, in which it was less incon- 
sistent and Icssmlious, because the soven ignentrusted employments 
only to eunuchs. 

4ih. The fourth condition is, that (he l<iw$ ihould be eoneutent 
with the principle of utility ; for utility is a point towards which 
all expectations have a natural tendency. 

It is true that a law conformable to utility may happen to be 
contrary to public opinion ; but this is only an a^:ci^tal and 
ipmsitory drcumstance. All minds will be reconciled to the law 
•0 so«m as its utility is made obvious. As soon as the reil winch 
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eoneeali it is raised^ expectation will be satisfied, and the publia 
opizdon be gained over. Now, it is plain that the more the laws 
aze oonfotmed to utility, the more manifest it is possible for their 
utility to become. If we ascribe to a thing a quality which it 
does not possess, the triumph of error can exist but for a time — a 
single ray of light will suffice to dissipate it. But a quality 
which actually exists, although not known, may chance to be dis- 
covered at any instant. At the first moment, an innovation is 
surrounded by an impure atmosphere ; a mass of clouds formed by 
caprices and prejudices float about it ; and the appearance of things 
is changed by the rt^fractions it undergoes in the passage through 
so deceitful a medium. It ncK.*d8 time for the sight to grow strong, 
and to acquire the power of S(»parating from the object all that is 
foreign to it. Bui, little by little, truth gains the ascendant. If 
the first attempt does not succeed, tht^ w^cond will be more fortu- 
nate, because it will be bvtUr known where lies the difficulty 
which it is necessary to conquer. The plan w'hieh favours the 
most interests (^unnot fail in the end to gain the most suffrages ; 
and the uscfhl novelty, which at first w*as n*pulsed with affright, 
becomes presently so fiiniiliar that no one recollc*ots its commence- 
ment. 

6th. The fifth condition is method in the lawn. The bad airango- 
ment of a code of laws may pitnluce, by its effect uiwn expecta- 
tion, the same inoonvenien<H‘s with ineolierence and inconsistency, 
Thc^e may rtsult from it the same difiieulty of understanding 
the law, and of remembering it. Eveiy* man has his limited 
measure of understanding. The moix* eomj)lex the law is, the 
more it is above the faculties of a great number. In the same 
proportion it is less known ; it has less hold upon men ; it does 
not present itself to their minds upon the necessary occasions; or, 
what is yet worse, it deceives them, and produces false expecta- 
tions. Both the style and the method should be simple; the law 
ought to be a manual of instruction for each individual ; and 
every one should be enabled to consult it in doubtful eaw t. 

^ without the aid of an interpretor* 

^ The more the laws conform to the principle of nlilfty ttie 
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mmpler they will become ; for a eyetem founded upon a aingla 
principle may be as simple in form as in substance. It is ody 
such a qrstem which is susceptible of a natural method, and a 
familiar nomenclature. 

6tlu To become the controller of expectation, the law ought to 
present itself to the mind as certain to he ejrecnted ; at least, no 
reason for presuming the contrary ought to appear* 

Is there ground for supposing that the law will not be exreutiHl? 
An expectation is formed contrary to the law itself, Th(' law, 
then, is useless. It nercr exorcist's its power except to piiuish ; 
and these inefficacious punishments art^ an additional n^proach to 
the law. Contemptible in its weakness, odious in its forec, it is 
always bad, whether it reaches the guilty or suffers him taesc 4 ij:) 0 . 

This principle has often been absurdly ilisrcganled. For 
example, during Law’s paper-money system, when the citizens 
of Fnince were forbidden to keep in tlu*ir houst's mon' than a 
certain sum in coin, — could not everybody pri'sume on the suc- 
cess of (li8obc*dienoe ? 

How many mercantile prohibitions an' vicious in this parti- 
cular! A multitude of rules easily eluded, fonn, so to s}»eak, 
a lottery of immorality, in which individuals sUike tlieir money 
against the legislator and the custom-house. 

It is in accordance with this principlt? that the domestic 
authority has been esUiblishcd in th<‘ hands of the husband* 
If it had bet'n giv<*n to the woman, the jdiysieal power being un 
one side, and the legal power on the other, the diword would 
have been eternal. If an c*qimlity had been establisbi^ btdwcen 
them, this nominal equality could never havi* been maintained, 
because of two opixisiie wdlls one or the other must have the 
sway. The existing arrangement is most favourable to tho peace 
of families, because, in making the physical and legal pow<.T 
opeiaU* in concert, cweiything is combined which is nm^tsary fur 
eifec tual action. 

*l his principle affords a great assistance towards the resolutioii 
of ccftBin problems which have very much embarrasiod the 
lawyesx; sneb, for instanoei as this— in what cases ought a 
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thiny found to belong to the finder? The easier it would be to 
appropriate the thing in spite of the law, the more expedient is 
it not to make a law which will disappoint expectation ; or in 
other terms, the easier it is to elude the law, the more cruel it 
would be to make a law which, prewmting itself to the mind as 
almost impossible to b(* exmited, would do nothing but evil, 
when by chance it should happen to be executed. This may be 
made, clearer by an example : — Should I find a diamond in the 
ground, my first idea would be to regard it as my own ; and an 
expectation of keeping it woiiltl be formi d at the same instant, 
not only ilirough the bent of desire, but also by analogy with 
habitual ideas of properly. 1st. 1 havt* the physical jsjsst^ssion 
of it, and this p(»ssessi(m alone is u title where there is no 
opposing title, 2nd. Then* is something of miiu^ in the disc*o- 
very ; it is 1 who have drawn this diamond from the dill, whtTe, 
unknown to all the world, it Inul no value. Jlrd. 1 may flatter 
myself with the idea of keeping it, witho\it the aid of the law, 
and 1 ‘ven in spilt of the law ; sinet* it will be enough to ooneeal 
it till 1 have u pretext for protlucing it uruh r st>ine other title. 
Now, sliould the law undertake to b(‘stow the diamond uj>on some 
other [)erson than me, it eould not prevent this first movement of 
expectation, this le»pe of kta'ping it ; and in hiking it away from 
me, it would inakt* me experiiaiee that pain of disappointment 
commonly called inJuMftcf or tyranny. Tiiis nas<in would be 
sufficient for causing the thing to be given to the finder, unless 
some stronger reason van be offered to the contrary. 

This rule may vary according to the natural chance of ki*eping 
tlie thing found without the aid of the law. A shipwrecked 
vessid which I may have lu^en the first to sec ujmn the coast ; a 
mine ; an island which I may have di9c'0ven*<l ; arc objects as to 
which an anterior law may pn'vent any idea of propertv*, because 
it is impos.siblo fur me fk'civtly to appropriate tlu*in to my own 
use. The law which refuscnl Uicm to me, being ejusily executed, 
would have its full and entire effect upon my mind; to suclf a 
degree, that if the question turned on this principle alone, the 
legislator would be at liberty to give or refuse the thing to the 
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discoTerer, as he saw fit. But there is a particular reason for 
showing some fovour to the discoverer^ which is, that a reward 
given to industry tends to augment the general wealth. When 
aU the profit of discovery passes to the public treasury, that aU 
is generally very little. 

7th. The seventh and last condition necessary to produce a 
conformity between expectation and the laws, requires that the 
laws should le literally followed. This condition dt'pends partly 
on the laws, and partly on the judges. If the laws do not hiur- 
monize with the ideas of the people, if the code of a barbarous age 
still prevails in an era of civilization ; the tribunals, little by 
little, will drop old principles, and insensibly substitute new 
maxims. Thence will result a kind of conti‘Kt between laws that 
are growing obsolete, and usagt> that is taking tluir place; and a 
fei‘blencss in the effect of th(‘ huvs upon expectation, will be a 
consi'quence of this uncertainty. 

The w*ord interpretation has n wry different meaning in the 
mouth of a lawyer, from what it has when employed by other 
j>eople. To int(Tj>ret a passage in an author, is to bring out of it 
the sense w'hich tlie w'riler had in his mind ; to interpret a law, 
in the sense at U?ast of the Homan lawyers, is otlen to get rid of 
the intention clearly iind plainly expressi'd, and to substitute 
some other for it, in the pn?suniptiun that this nt*>v sense was tlie 
actual intention of the h*gisiutor ! 

AVitli such a method of proeeinliiig, then? is no set'urity. 
Where the law is fixe d, though it he diffic ult, obscure, irco- 
herent, — the citizen always has a <-hanee U> know' it. It gives a 
coufust^d intimation, lt*s» efiieacious than it might ytjt alwaya 
useful ; w*e sc't* at least the limits of the evil it cun do. But let 
a judge dare to arrogaU' to liimwlf the p<#wer of inU^q>reting the 
law*s, that is to say, of substituting his will for that of the legis- 
lator, and everything k^comes arbitnir)' ; no one can foresee the 
course which caprice will take. The question is no longer of the 
actual evil ; however great that may be, it is small in oomparisoii 
with the magnitude of possible consequences. The serpent, it is 
mud, can pass his whole body wherever he can inUodnee bis 
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Head* As respects legal tyraxmy, it is this subtle head of which 
we must take care, lest presently we see it followed by all the 
tortuous folds of abuse. It is not the evil only which we ought 
to distrust, — it is the good even which springs from such means. 
Every usurpation of a power above the law, though useiul in its 
immediate effects, as regards the future ought to be an object of 
terror. There are bounds, and even narrow bounds, to the good 
which can result from such arbitrary proceedings ; there are no 
bounds to the possible evil ; there are no bounds to the alarm. 
An indistinct danger hovers over every head. 

Without speaking of ignorance and caprice, how many facili- 
ties does this arbitrary system afford to partiality ! The judges 
now conforming to the law, and now explaining It away, can 
always decide a caw* to suit his own designs. He is always sure 
of saving himself, either by the literal stmse or the interpretation, 
He is a charlatan who iistonishes the spectators by making sweet 
and bitter run from the same <!up. 

One of the most cmin<*nt oharact^Tistios of the English tribunal 
is their scrupulous fidelity in following the d(*tlar(*d will of the 
legislator ; and in diren ting themselvc»s m much as possible, by 
former judgments, in tliut imperfect part of English legislation 
which depends ui>on custom. Tliis rigid obsen ation of the laws 
may have considerable inconveniences in an incomplete system, 
but it is the true spirit of liberty which inspires the* English with 
so much horror for what they call ear poi^f facto lam. 

All the conditions whi(*h constitute the goodness of the laws 
have so intimate a connection that tlie fulfilment of one supposes 
the fulfilment of the otliers. Intrinsic utility; apparent utility; 
consistency; simplicity; facility of hiung known ; probability of 
execution ; all these qualities may be reciprocally considered as 
the cause or the cffcot of each other. 

If that obscure system called c^u$iom were no longer permitted, 
and everything were reduced to written law ; if the laws which 
connem every member of the community were arranged in one 
vxdnme, and those which concern particular classes in little sepa« 
rite ooUeotions; if the general code were univcrsdly disse^- 
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xmted ; had it become, as among the Hebrews, a part of worship 
and a manual of education ; if a knowledge of it were required 
as preliminary to the enjoyment of political rights;-— the law 
would then be truly known ; every deviation from it woiild be 
manifest ; every citizen would bc^come its guardian ; its violation 
would not be a myster)', its explanation would not be a mono- 
poly ; and fraud and chicane would no longer be able to elude it. 

It is further necessary that the style of the laws should be as 
simple us their provisions ; that it should make use of common 
language ; that its forms should have no artifieiid complexity. If 
the style of the code differed from that of other books, it should 
be by a greater clearness, by a greater precision, by a grt‘ater 
familiarity; because it is designed for all understandings, and 
particularly for the least enlightened class. 

After having imagined such a system ol luws, if we j)roceed to 
compare it with what actually exists, the sentiment that results 
is far from favourable to our institutions. But however bad 
existing laws may be, let us distrust the declamations of chagrin 
and the exaggerations of complaint. He who is so limited iu his 
views, or so passionate in his ide^os of reform as to desire a 
revolt, or to bring the established system into general contempt, 
is unworthy to be heard at the tribunal of an enlightened public. 

can enumerate the benefits of law, I do not say under the 
best government, but under the worst? Are we not indebted to 
it for all we have of security, property, industry, and abun- 
dance ? Are we not indebted to it for peace betwt?en citizens, for 
the sanctity of marriage, and the swe^et [a^rpetuity of families? 
The good which the law' produces is universal; it is enjoyed 
every day and every moment. Its evils are transient accidents. 
But the good is not pc^rceived ; we enjoy it without referring it 
to its true cause, as if it appertained to the ordinary course of 
nature; while evils are vividly felt, and, in the description of 
them, the suffering which is spread over a great space and a lopg 
aeries of years, is accumulated by the imagination upon a single 
moment How many reasons we have to love the laws in qpite 
gjf their imperfections I 
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DISTRIBUTION OF PROPERTY. 


CHAPTER I. 

TttJen which coyiHtifuie Properltj, 

Wk have already bIiowb the n usotih whieli induce the legislator 
to sanction property. RiU hitlu rto we havt' viewed wealth only 
in the mass; it is now iieecHsury to liesetiid to details, to lake 
the individual objects which compose it, and to seek the j)rin- 
oiplos W'hich ought to govern the distribution of property, at the 
time when it presents itself to th(» law, U» be approprialetl to such 
or such individuals. Thest' jiriiiciplts m-c* the saiui‘ whic h we 
have oh’eady laid down, viz,, Suhsinicnce^ Jhundance, Kqualify, 
Siwuriiff* WIk'IH^ they agree, the decision is e asy ; when they 
differ, we must learn to distinguish where thi pr'ifereiic e sliould 
he givc*n. 

1. Actiul Possession. — Act mil jiossessicm is a title to pro- 
jierty which pn.H'edes all others, and may hold the place of them. 
It will idwuys be good agaiust every man who has no oilier to 
oppose to it. Arbitrarily to take away fi\)m him who has, for 
the soke of giving to him who has not, is to cnaite a loss on one 
tide and a gain on the other. But, first, the value of the result* 
ing pleasure will not be equal to the amount of the resulting 
pain ; second, such an act of violence, by its attack upon security, 
will spread alarm among all iiroprictors. It appears, then, that 
actual poaseasioii is a titlo found^ upon good of the first order^ 
and good of the second order. 



nnrcrpiss or Tin cim codi. 


I«9 


TIThat is called the right of the /nt occitpanlf or of original 
discovery, amounts to the same thing. When the right of pro- 
perty is awarded to the first occupant, — Ist. He is sjuind tho 
pain of disappointment, the pain he would have felt at sei'ing 
himself deprived of a thing of which he had been tho first to tako 
possession. 2nd. The contests are prevented wliieh niiglit take 
place between the first occupant and a sueeession of eompetitors 
for the possession. 3rd, Certain enjoyments an’ produced, which 
otherwise' would have had no existenee ; for the first occupant, 
if he had no right of possession, dreading to lose what lie had 
found, would not dare to enjoy it openly, tor fear of betraying 
himself : and whatever he could not instantlv consume would be 
valueless to him. 4th. The enjoyment thus be.stowid upon a 
discoverer is a spur to the industry of others, M ho M ill be en- 
couraged to seek like (’njoyments for them.M lvi s ; and thew* 
individual aequisilion.s Mill result in general Mcaltli. oth. If 
unappropriated things did not belong to the first »»et upant, they 
would alM-nys be the j>rey of the stroiige.st, and the Meak Mould 
be for ever oppressed. 

All these n-.asoiis do not present themsf lves <!ij tinetly to men’s 
minds; but they are perceived in u confused m.uiner, a.s it Muro 
instinctively. Such, tht'y say, is the de<Te(* of n ason, equity, 
and justice. These M'ords, Mdiieh everybody n poats and nohtidy 
explains, expn*ss nothing but a sentiment of apj»robation ; but 
this approbation, foundid upon solid reasons, aecjuires a new 
force w'hen distinctly supported ujKm thi» principle of utility. 

The title of originid CK:eupatioii formed the jirimitive foundation 
of property. It m 411 still serve as regards islands lU M’ly rist'n 
from the Maters, or lands ncM'ly diseovend, saving the right of 
gOTcmment, which is u jH'culiar ineident of i^iVi reignty. 

II. X'scihs t Possa.ssiox I5 Good Faith. — Posm’.ssjon, after a 
certain period fixt^l by the law, ought to prevail over all other 
titlca. If you have suffenKl that puriod to elapse without putting 
in a chum, it is a proof, either that you were ignorant of the 
existence of your right, or that you had no intention to avail 
yooiaelf of it In iheae two cases there is no expectation on 
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your parti no dceire to gain pomesaion ; and on my part there 
it an expectation and a desire to preseire it. To leave the 
possession with me will not be contrary to security ; but it will 
be an attack upon security to transfer the possession to you, for 
it will give inquietude to all possessors who are oUiged to xdy 
Ibr their title upon ancient possession in good faith. 

But what length of time is necessary to produce this dis|>lace* 
ment of expectation ? or, in other words, what period is necessaiy 
to legitimate property in the hands of a possessor, and to extin- 
guish every opposite title ? To this inquiry, no exact answer 
can be given. It is necessary to draw at hazard the line of 
demarcation, according to the kind and value of the property in 
question. If this lino docs not always prevent the pain of dis- 
appointment among those* nctmtlly interested, it will at least 
prevent all evil of the sf^c^ond order. The law informs me that 
if during one year, ten years, or twenty years, I neglect to claim 
my right, the loss of that right will be the rt*8ult of my negligence. 
This threat, the effects of which I can prevent, is not calculated 
to disturb my security. 

I suppose that the possession is in good faith, that is, that the 
possessor Indievt's himst*lf to have a title. If not so, to confirm 
it would not be to favour security, but to n*ward crime. The 
age of Nestor ought not to be sufficient to insure to the tVaudulent 
usurper the wages and the pay of his iniquity. Why should 
there be a time when the malefactor cun become tranquil ? Why 
should ho enjoy the fhiits of his offence under the protection of 
tlie laws he has violated P 

With respect to heirs, a distinction must be taken. Are they 
possessors in good faith, believing themselves to have a title P 
The same reasons can then be alleged in their behalf as in behalf 
of the former proprictoi, and they have the jtosseasion beside, 
which inclines the balance in their favour. Are they possesem 
in bad fiuth, as their ancestor was ? Then they are his aooom- 
plioes, and impunity ought never to become the privilege of 
ftaud« 

This oeoemd title is what is oonmonly called 
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the rm$pm on which it if fotmded are the preTeiitio!i of dit- 
appointmeor and the general aecority of proprietorf, 

III. PofamioK or tkb CoKturrs ajcd l^nucs or LjiKn.-* 
The property of a field includea trverything which the field 
containa, and everything which it jiroducef. W© understand by 
eont^U everything beneath the surface, such as mince and 
quarries ; by produce, everything that bc^longs to the vcgetabl© 
kingdom. All posidble reasons, — Mt‘curity* subaisUmcc, the aug- 
mentation of gimeral wealth, the gooil of jieace, — combine to give 
this extent to the right of pro|M^rty in land. 

IV. Possr.s6tox OK what Land scpim^rts, a.vd of what it 
axciHTKs. — If niy land lias supported animals, it is to me that 
they owe tlu ir sustenance. Their existence would be a loss to 
me if the jwsHtHiision of the animals themsidvi's did not secure 
me an indemnity. If tiu* law gave thorn to another it W'ould ho 
a pun' loss on my part and a purt* gain on his — lui arrangtmient 
as contniry to I'lpmlity us to sirurity. It would thou become 
my interest to diminish their number and to jirevent their multi- 
plication, which would bo manilestly to the detriment of tho 
general W'ealtli. 

If clmnee has thrown up<in laud things which have not yet 
receivtHi the stump of property, or w hich have lost the itnpreff 
of it, as a wdiaie dnven on shore by a storm, the scattered frag- 
mimts of u w'n*t k, or trees torn up by the roots, siuh thiugf ought 
to belong to the ow ner of the land. Tht' reiimm of this pn*fer- 
ence is, that he is so situuU^d as to derive a profit from them 
without any individual h.*ing subjected to a loss ; tnuy caunct be 
taken from liiui without o< easioiiing a pain of dimqqKiintmcnt, 
and finally, no otln r pt rMiu < an take them without occupying bif 
land and ttes|»assing u|^ii lus righu. lie has all tlio rcofons of 
a first oeeujiont in bis iavour. 

V. PosjtxssfoN OF adjacent Lands. — I f water which haa 
covered unappropriated land leaves it, to whom fhall the new 
land bt'long ? There are many rt'Ofomi for giring it to the pro- 
prietors of the adjacent lands. Ist. They only can occupy it 
without ircBpoasing upon the property of othm. 2nd. Thtj 

u 
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only have formed some expectation of possessing it, or can look 
upon themselves as having a claim to it. Srd. The chance of 
gaming by the retreat of the waters is no more than an 
indemnity for the chance of losing by their invasion. 4th. The 
property in land gaixied from the water will operate as a reward 
calculated to stimulate the labour necessary to this kind of 
conquest^ 

VI. Ameliorations of one’s own Peopertt. — If I have 
applied my labour to one of those things which already belong 
to me, my title? acquires a ne w force. I have sowed and gathered 
those vegc*tabUs, tlu? |jro(\uce of my land ; I have taken care of 
these animals, I have dug ilum* roots, I have cut these trees and 
ahaiHjd them. If I sliould have suffiTt d at seeing these things 
taken from me Ik fore I had bestowed any pains upon them, how 
much moH' shall I suffer after the c'fforts of my industry have 
given them a lu w vahu% and have fortified my attachment to them 
md my exp('etation of k(‘eping them ? This fund for future 
enjoyment, wliieb labour <*onbtantly increases, could not exist 
without security. 

VII. Possession in oooi» Faith with Amelioration of 
another’s PiuirEKTY.—But, if I have applii><l my labour to a 
tiling btionging to another, tn ating it us if it be longed to me, 
for example, if I liave made cloth of your wool, to which of us 
shall the manufacture belong ? Before answering, it is necessary 
to ascertain tlie state of the facts, is it in good faith or bad 
faith that I have treated the thing as my property ? If I have 

* Such is the theory. In pmetioo, many details will be required^ 
othorwiso this concession will resvmblo tliat famous partition of the new 
world, which a poj>o niado between the Spanish and Tortugueae. Sup* 
poee the water quits a bay, which has many proprietors on its shores { 
shall the distribution be regnbited acoording to the quantity of land 
which each possesses, or to the extent of his shore f Lines of demarca* 
ikm will be necessary ; but it will not answer to wait til! the event has 
arrived, and the value of the land is known, for then all wiD entetiata 
hopeSi which some only can rsalise. The event must be antkapatsd, and 
aspeotation not yet ibnuod will thou bo docOo in the hands of Iho 
Vigisluiiri 
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•cted in bod fiulh, to give me tbe production would bo to reward 
crime ; if I bare acted in good faiths it romaina to inquire which 
of the two raluea is the greater, the original valuo of the thing 
worked upon or the additional ralue of the labour bestowed upon 
it? How long since the first owner lost it ? How long have I 
posaeoeed it ? To whom bi‘longs the place in which it is at the 
moment when it is reclaimed, — to me, to the former poss^'ssor, or 
to a stranger ? 

The principle of caprice, without regarcl to the comparative 
amount of pains and pUa^ures, gives everything to om' of the 
parties without paying any attention to the otlier. Tlie principle 
of utility anxious to nnluee to the least term an inevitable incon- 
venience, weighs the two intcRsts, st*eks the means of nTonciling 
them, and dinvts indemnities. It grants the thing itself to that 
claimant who would siifl'cr the greater loss if his di mand won» 
refusetl, upon the condition, however, of giving to tlie other a 
snfflident indemnifiration. 

It is a<'conling to these same principles that we must answer 
the same (iuestion in relation to things wliich become mixed and 
confounded, as metal of yours and mine which has run together 
in the melting-pot, or liquors of mine which have been pouretl 
into the same rec ipient with yours. There am gn»at debatcfi 
among the Roman jurists who shall have the whole ; tho 
SiAinian^ wish to give the whole to me, the ProcuhianM wish to 
give the whole to you. Which is right? Neither. Either 
decision would still leave one of the parties a sufferer. A single 
question might cut short all thc^! delmteii — Whi<di of tho two, 
in losing what Ixdonged to him, would lose the most ? Let him 
have the possession, and let the other have an indemnity. 

The English bwyers have cut this Gordian knot. They have 
not troublc*d thetnmdves to examine on which side would be the 
greater injury, they make no account of good faith or of bad 
finth, they make no inquiry as to the greater value or the stronger 
ozpeetation. They decide that tbe property of movablo effecU 
•hall always be given to the actual poesessori on condit^i 
howeveri of indemnifying tbe other cUamant 
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VIII« EzPtOEATiOK 07 Hnnss ur the Laeb op Aeotheb.*^ 
Tour land has hidden treasares in its bosom ; but, because you 
lack the knowledge or the means, or have little confidenoe of 
success, you do not dare to imdcrtake the enterprise of mining, 
and the treasures remain buried. If I, a stranger to yoiurland, 
have all the means of cxjdoration which you want, and I widi to 
undertake it, ought the right to be granted to me without your 
consent? WJiy not? Under your hands these buried riches 
are of no use to anybody ; in mine they will acquire a great 
value — thrown into circulation they will uniuiato industry. What 
wrong is done to you ? You lose nothing. The surface, the 
only tiling which you put to any use, may still remain in the 
«ime condition. Ihit the law, attentive to the interc^sts of all, 
ought to securi' you a sluirc, greater or loss, of the produce ; for, 
though this treasurer might be of no actual value in your hands, 
still you would have an expectation of sometime profiting by 
it, and you ought not to be deprived of that chance without 
ndemnily. 

Such is the English law. Under certain conditions, it allows 
a vein, discovert'd in one field, to be followcni into another by any 
one who is willing to undertake tlie enterprise*. 

IX. LrnKiiTV OF Fisnixo ix Gueat Watees. — Great lakes, 
great rivers, great bays, and espetdully the m oan, are not occupied 
by exclusive pn>prietor8. Tluy an* eonsidi rtd as belonging to 
nolvody, or rather as belonging to all. 

There arc no reasons for liiuiling the ocean fi^^hcnes. Ike 
multiplication of most kinds of fish apjH'urs to be inexhaustible. 
In this matter the prodigjilitj*, the magnificonc t* of nature almost 
surjiasses conception. Tlie indefatigable lAuiwenhoek has esti- 
mnUnl that the spawn of a single cod is capable of producing six 
millions of codlings. W'hat we can take or consume out of this 
immense magazine of food is absolutA ly nothing when compared 
with tlie destruction produced by physical causes, which we can 
neither k*sscn nor prevent. Han on the ocean, with his wherry 
and his nets, is but a feeble rival of the great rulers of the tea* 
Bhazks cause more ravages among the small fish th*n ke does. 
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Aft to the fiftk of rirers^ Ukeft» and small bays, the laws taka 
preeanttonft fmr tlieir presorration, at once neoeaaary and 
effieadons. 

Where there is no occanon for jealousy^ and no fear that the 
number of compctitori will dimiolah the fiind of wealth, it is 
better to leave to every one the right of first ocoupancy, and ti 
encourage ever}' kind of labour that tends to augment the general 
abundance* 

X. LinsftTT OP Huxtixo rpoji UKAPPROPauTEoGRomiDs. — It 
is the same with unappropriaUxl lands, uncultivated wastes and 
savage fon^sts. In those vast countries which are not peopled in 
proportion to their exU'Ut, these unappropriated tracts ore often 
of great size, and ths right of hunting may be exereiscxl without 
limit Hon there is only a rival of the bi^asts of prt'y, and the 
chase enlargt^ the fund of subsistence without injuring anybody. 

But in civilized sot ieties, where agriculture has mode great 
progrt^ss, and where iimippropriutcKl lands btjar only a small pro- 
portion to thom* which have ret'cived the imprt*ss of possession, 
there ore many rt'^isons against allowing this right of chose. 

/)rif — In those countries where the population 

is numerous, the dc'struction of w'ild auimab may go on faster 
than their reproduction. Bender the chose £h;f^, and the animals 
which are the object of it would m>n.sibly diminish, and even be 
annihilated. The sportsman w'ould prm^ntly have as much 
trouble to obtain a single [>artridgt^ as he; now has to got a hun- 
dred, and the price would be enhanced a hundred-fold. He 
would suffer no loss himself, but he would furnish to society only 
a hundredth part the value which be now furuiabes. In simpler 
terms, the pleasure of eating partridges would be reduced a 
hundred-fold* 

Sicwiid iiwoiir^fiteiirr. — The chase, without being more produo* 
tive than other labours, has unhappily more attractions. Sport 
is combined with labour, idleness with exercise, and gloiy with 
danger. The charm of a profession so well adapted to all the 
natural tastes of man will draw into this pursuit a groat nttmber 
of competitoii ; by tlieir competition they will reduce the profits 
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of this employment to a mere sabeistenoe ; and in general this 
class of adventurers will be poor. 

Third inconvenience . — The chase having particular seasons, there 
will be intervals during which the huntsman will be unemployed. 
He will not easily return from a wandering to a sedentary life, 
ih>m independence to subjection, and from a habit of idleness to 
a habit of labour. Accustomed, like the gambler, to live upon 
chances and hope, a small fixed income has few attractions for 
him. The want and idleness of such a condition naturally lead to 
crime. 

Fourth inconvenience . — The very exercise of this profession is 
naturally fertile in offences. The quarrels, the lawsuits, the 
prosecutions, the convictions, the imprisonments and other punidi- 
monts which it causes, arc more than sufficient to counterbalance 
its pleasures. The hunhT, tin^d with vainly waiting for his prey 
on the highways, secretly 8j)ie8 out the gumt* in the neighbouring 
cnclosun^s. Does he think himself obsc?n ed ? Ho turns aside 
and waits, for he is an ade pt in jmtienee and strutagim. Does he 
SCO no witnesses ? He rt'sjH^ds boundaries no longer ; he jumps 
the ditches, ho leaps the liedgc^s, he* devastates enclosures ; and 
his cupidity betraying him into imprudences, he gets himsilf into 
perilous positions, whence he cannot escape* without disaster or 
crime. If hunting W’cre pemutted on the high roads, there 
would bo needed an army of guards to restrain the wanderings of 
the huntt'rs. 

Fifth inconventence.'^K this right of chase, so little advan* 
togoous when eonfined wdthin such narrow limits, is still suffered 
to exist, the civil and penal code wnll nt*cU on assortment of laws 
to limit its exonriso and to punish its exet^^s. This multipli- 
cation of laws is always an evil, because laws cannot be multiplied 
without being weakened. Besides, the severity necessary to pre- 
vent offences so easy and so attractive gives an odious character 
to property, and places the opulent in a state of war with their 
poor neighbours. The way to cut this matter short is not to 
regulate the right, but to suppress it. 

The prohibitive law being ozme known, no expectations will bo 
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formed of enjojing this privilege. Partridges will no more be 
coveted than pulleta, and even in the minds of the multitude 
poaching will not be distinguished from tlioft. 

It is true that at the present day popular ideas arc in favour of 
this right of hunting ; but if a condescension is due to popular 
idcaSy it h only upon occasions w'heu they have n great power, 
and when then* is little hope of changing them. Let pains bo 
taken to enlighten the people, to make the motives of the law 
evident, to exhibit it as a means of peace and security, to show 
tliat the exercise of this right n'duces iUc»lf almost to uoihingi 
that the life of a huTTter is miserable, that this ungrateful pro- 
ftmon constantly exposers him who follows it to th<^ commission 
of ofri‘nei*s and his family to jwverty and shame ; and I diut^ to 
affirm that popular ideas, jin‘SiH*d by the continuous and mild 
force of n as^jn, would pn scntly assume u new dirc'ction.* 

There arc animals whosi* value does not compensati* the damage 
they do ; such as foxes, wolvt s, In urs, and all be/tsts of )>rt'y, the 
enemit'S of the animals sul)jet*t to man. So far from pn*S(Tring, 
it is an object U) destroy them. One means for this end is, to 
give oil a riglit to dt*stn>y them, and a projRrty in the beast when 
slain, without rt^gard to the owm^rsliip of Uie land. Kvery 
hunter who attacks tli<*se hurtful animals ought to !m» considered 
ns employed by the fKdiee. Hut this 4*xccptioa ought to be ad- 
mittisi only in cas<* of animals caipable of much mischief. 

• }Xv msy c4>if*rvc. that of tl»€ five inconinmiencHWi alxiro ennmomtiHl 
with which tho ri^ht of fr««o hantini; is miid Ui In* stUmcled, Uie §«tcfmd^ 
and fourth remove tbrtnfte)T«« into this, ris., that tn a otriliiad 
comoiatuty, t[»o busineim of hunting is s private kiss and a public ioocm* 
vimiencc. This being gnint«<l —and the fart is donbttiws so— if per* 
nitcing free hunting, that anitthilation ot wild game, which U described 
as the Jtrst tnconreni<'nct% can brought about, it wUl be a decided 
beneat ; and when hunting ceases for want of game, of ooursa aJl tha 
aviU which go to make up the ineonTeuiencei of its eristenoe will dis- 
appear with it. This is a view of the case which the author ssems not 
to bare taken. That a right of free bunting would operate in this way, 
the example of MasmuhusetU clearly prorea, a state in which game and 
•portamen are eqaal^ rare^ and game laws ars unknaim. — Trarulatar* 
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CHAPTEB II. 

TitU hy ComenU 

It may happcm that pomoasing a thing by a lawful titles we wish 
to diaposaess outbcIvcb of it, and to abandon its enjoyment to 
another. Shall sueh an arrangement be confirmed by the law ? 
Doubtless it shall be. All the n^asons which plead in favour 
of the old proprietor change sides with the transfer, and then 
plead in favour of the ne w one. Besides, the former proprietor 
must have had some motive for abandoning his property. Motive 
is pleoBure^ or equivah nt ; pUanure of frietidehip or of benevo- 
lence, if the thing was given for nothing ; phtuure of acquisition^ 
if it was a moans of exchange ; pleasure of sccuriiyy if it was 
given to ward off some evil ; pleasure of reputation, if the object 
was to acquire the est^K'ni of others. It seems, then, that the 
transfer must increaw^ the enjoyment of the parties intemted in 
it. Tlie acquirer stands in the ]*lne(‘ of the eonfenriT as to the 
old advantages, and the eonftTn r aequirt‘s a new advantage. We 
may then lay it down as u general maxim, that every alienation 
imports advantage, A gooil of some sort is always the result 
of it 

When the question is of an exchange, there arc then two 
alienations, of which each hfis its mpanite advantages. Tho 
advantage for each of the contraeting jwirtii s is, the differenco 
to him between the v<Uue of the thing ht‘ gives, and that of the 
thing he acquires. In every trunsuction of this sort there are 
two new musses of eujoj'ment. In this the good of commerce 
conaiirts. 

In all the arts, there are many things which cannot be pro- 
duced except by the concourse of a great number of workmen. 
In all these cases the labour of au individtial would have 
no value, cither for himself or for others, if it could not be 
exchanged. 

n. Caaas nr which Exchakoxs should as Ixtalzd.— B ut 
there arsoaaos in which the law ought not to sanction exchanges, 
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and in which the interests of the parties ought to be regulated, 
as if the bargain had not taken place ; because, instead of being 
adrantageous, the exchange would be injurious to one of the 
parties, or to the public. We may arrange all the causes which 
iuTalidate exchanges under the nine following heads 

1st. Conct*alraent. 

2nd* Fraud. 

3rd* Coercion. 

4th. SulKimation. 

5tli* Erroneous idea of legal obligation. 

6th. Erroneous idea of value. 

7th. Incapacity. 

ftth. Pruhable inconvenience to the public* 

9th. Want of right on t!ie part of the conierrer. 

1st. Concfaimmt . — If the thing acquired proves of less value 
than the nc<juin r had expected, ho experiences regret, and fi^ls 
a pain of di»apfK)intnioiit, If the value is not equal to what ho 
gave in exclmiige, instead of gaining, he has lost* Jt is true 
that the other ]) irty has gained ; but the pood of gain is not 
€*<|uivali‘i)t to the of Um. I have paid ten guineas for a 
horm% w’tiic h would worth that sum if he were sound ; but, 
as his wiiui is broken, be is worth but two guineas. The seller 
has gainixl eight guineas, w'hich I have lost ; hut, if the interests 
of the two partic'^ in} weighed together, the trade, on the whole, 
is not produetive of pleasure, but the <‘ontrar 3 \ 

But if at the* time of the sale this inferiority of value was 
unknown to the former proprienjr, why should the exchange bo 
void ? Why oblige him to make a disadvantageous re* -exchange? 
The loss must fall on somf.*body, and why on him more than 
.another? And even sap[K>se that be knew the circumstanco 
which Icasened the value of the thing, woa he obliged to com- 
mumcato it without bc*mg asked ? 

The two following questions arise in every ease of invalidity 
resulting from concealment : — Did the scdler know of the exist- 
ence of the &ult ? Was it a case in which he ought to have 
UM of it ? The solution of these questions demands too many 
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details and researches to find a place here, especially as an answer 
cannot be given which embraces every case, but ^vers modifica- 
tions are necessary, according to the different kinds of things. 

2nd. This case is simpler than the preceding. A 

fraudulent acquisition ought never to be permitted when it can be 
hindered. Fraud is an offence which borders upon theft. You 
asked the seller if the horse was broken -winded; he replied in 
the negative, knowing the contrary. To sanction such a trade 
would be to reward crime. Add the reason in the preceding 
cose, namely, an evil to the purchaser greater than the good to 
the seller, and it will then appear that this cause of invalidity is 
well founded. 

3rd. It is the same with coercion. A seller whose horse is 
worth but two guineas luts constrairnd you, by violence and 
threats, to give ten guineas. Suppose* you would have been 
willing to jmy two guineas, the surplus is so much gained by an 
oflence. It is true tliat this loss was on advantage to you in 
comparison with Uie evil you wcTe thit‘utened with in case oi 
refusfil ; but neither this comparative a<ivuutnge, nor tlie gain of 
the delinquent, eon couutcrbalunee the evil of the offence. 

4th. It is the same with $nbornaiion : by which I understand 
the price of a serviee, which consists in comniitti.ug an offence, as 
money i^romised to u man to engage him to give u fulsi* deposi- 
tion, Then' are two advantages in such a bargain, that of the 
suborned and that of the suborner; but these* two advantages 
art> not at all equal to the evil of the offeniH?. 

It may be observi'd iu passing, that in the c nse of fraud, of undue 
eocFcioii, and of subomatiou, the law, not content with annulling 
the act, opposes to it a stronger counter- weight of punishment, 

5th, Erroneous Idea of Legal Obligation . — You have delivered 
your hor8i> to a man, under an erroneous idea that your manager 
had sold him. Or you have deliveix'd your hors<* to a man under 
the impression Uiat he was authorized by the government to take 
him for the use of the state; in one word, you imagine yourself 
obliged to sell, when no such obligation exists. If after the 
disooTciy of the mistake the alienation should be confirmed, the 
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Imjer would make an unexpected gain, while the seller would 
experience an unexpected loss. But we have seen that the 
fiood of fain is not equivalent to the ml of looi* Besides, this 
case may be classed with that of coercion. 

6th. JErroneouM Idea of Value. — If, in alienating a thing, I was 
ignorant of a circumstance which temded to augment its value, 
upon discovering my error, I shall experience the regret of loss. 
But is that a reason for invalidating the contract ? On the one 
side, if such causes of nullity are admitted without restriction, 
there is the risk of a great discouragement to exchanges ; for what 
si'cnrity of acquisition do 1 have, if the seller can break the 
trade, under the prc'tence of not knowing what he was about ? 
On the other side, then* would be the pain of a verj' lively 
rt*gret, if after having sold a diamond as a morsel of crystal, 
there iven' no means of ncovering it. To hold an equal balance 
bi tweim the parties, we must conform to the div(*r8ity of circum- 
stances and of things. We must always examine if the igno- 
nince of the seller were* not the n*suU of negligence ; and even 
should llie C.W nyjuin' the avoidance of the sale, it will always 
Ik* nc€es.Httiy' to provide for the security of the person whose 
intenst it would lx* to have the bargain confirmed. 

But it may U* that a trade exempt from all tht^' faults turns 
out to Ik* disiidvantageous. You bought a horse for the sake of 
a journey which you do not make, Wht»n you are rt'ody to set 
out, the horsi* falls sick and dies. You set out, and the homo 
throws you and bn aks your leg. You mount the horsi% but only 
to go on the highway to rob. The fancy which made you buy 
him was transitory, and, Ix ing pfwl, ltavi»s you a Ioikt. These 
eventual cases may bo multi{>lied indefinitely,— cases in which a 
thing ocquircKl on account of its value becomes usel(*ss, or onerous, 
or fatal to the oci|uirer, or to another. Are not these exceptions 
to the axiom that every exchangi.* imports an advantage ? Are 
not these reasonable grounds for invalidating the contract ? 

No. All these unfiivourable events arc only matters of acci* 
dent, posterior to the sale. The common case is, that the thing 
is worth what it costs. The total advantage of useful exchongea 
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18 move than equivalent to the total disadvantage of sndbi 
as are unfavourable. The gains of commere are greater than the 
losses^ sinee the world is now richer than in the savage state. 
Alienations in general ought, then, to be maintained. But to 
annul alienations, on account of accidental losses, would be to 
interdict alienations in general ; for nobody would wish to sell, 
nobody would wish to buy, if the transaction could be annulled 
at any moment, on account of some subsequent event impossible 
to bo foreseen or pu^ vented. 

7th. There are castes in which the legislator foresees the evU of 
conventions, and jmdiibits the m beforehand. It is thus that in 
many countries prodigals are incapaeiiated to contract, that is, all 
contracts wnth tin m are de<‘lured void. But tho danger of such 
contracts, that is, tlic disposition wliich renders the prodigal 
unlit to manage his own alfuirs, is always ]>reviously made known. 
Every one has notice, c»r at least might have, of the incapacity 
which the guainlian hand of justice has impo8( d. 

In all countries there Inis been ( stahlisheil an incapacity to con- 
tract in the two analogous caws of infancy and madness; I say 
analogous, for what a child is, for a periiwl which may be suflS- 
cienUy well deUTniint*d, though always by a d(*nmreatiou more or 
less arbitniT)*, the madman is, for a lime indeU rminaU^ or per- 
petual The naisons are tlic sara«* us in the prt'ceding case. 
Minors and persons of unsound umlcrstanding are, by their con- 
dition, either ignorant, nish, or prodigal. This is presumed by a 
general induction, which does not neisl to be sustuinod by par- 
ticular proofs. 

It is plain that in these three cases the incapacity ought to ex- 
tend only to tilings of a certain importance. To apply them to 
little objects of doily consumption would be condemning these 
three classes to die of famine. 

8th. The law sometimes invalidates contracts in consideratioii of 
some public likely to result from them. 

I have a lauded property situated on tho boundary of the state. 
If acquired by the neighbouring power it might become the seat 
of hostile intrigues, or might fiivour preparations dangerous to my 
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eoontry. Whether I have or have not such an intent^ the law 
ought to pioTide for the public interest It ought to prevent the 
evil by reusing beforehand to give a sanction to such sales.* 

The restraints which it has been thought fit to put upon the 
sale of drugs which operate as poisons may be referred to this 
head. It would bo the same of a prohibition to sell murderous 
arms, such as stilettoes, so frequently used in Italy in the most 
common quarrels. 

It is to this stirae motive, well or ill founded, that we ought to 
refer all prohibitions relative to the introduction or sale of certain 
species of merchandise. f 

In most of these’ cast’s the custom is to say, that the contract u 
roid tn iUelf. Wo need but' optm tbo law books to see what 
nonsense* has Ik’oh gnive ly utt(*red upon this subject, and to dis- 
cover into what nb.sunlitie.H the lawyers have fallen, from not 
having stnsetl upon the sole cause of the invalidity of contracts 
made under these circumstances, to wit, that they are attended 
by more evil than good. 

Ilavijig said that these* contracts are raid in themsclret to bo 
consistent, it se eaiin to fedlow that they ought not to have any 
cffei’t i that tlicy ought to bo annibilute’d ; and that no trocso of 
tlM*m should be left. However, there are abundance of cases in 
whitrh it will be suflicient to modify them, an<l to correct thdr 
im*quality by corajx’nsations without alb ring the sul>stance of 
the original contract. 

No umtmet is \ j'.d in itse lf ; none is vulid in It is the 

law wUicli, in either viiM\ grunts or rrfuHA^s validity. But for 

* Mojil nations, [terhsfHi without thinking of it, have obviated this 
danger bv a law. which rangers to ftcyjnire lands. Bot 

that is p'ing far. The reason of the pmhibition iloos not extend 
beruud the particuhir case menthjned. Tlie itninger who wishes 

U> boy tmmorcable ptvp4^rty, gives tbe country of his choice the most 
nnequivocal proof of his afi«x;tiao, and the surest pledge of good conduct. 
Even if we look no further than u» Oimnoe, the state cannot but gain by 
•acb purchases. 

t Under this hand iaUUie^aws pndubiting the traffic in ardent spiftts* 
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granting or tefhsmg it, reasons are necessary. EqniTooal gene* 
ration is banished from sotmd physiology ; perhaps some day it 
will be banished from jurisprudence. This void in iUeff is pre- 
cisely an equivocal generation. 

III. Obstacles to the Alienatioit of Lake. — To say that 
the power of alienation is useful, is also to say that all arrange- 
ments which tend to prevent it are generally pernicious. 

It is with respect to immoveables that this inconsistency has 
chiefly been displayed, whether by entails or by inalienable foun- 
dations, described by English lawy(‘rs as grants in mortmain; 
yet, besides the general reasons already given, there are some 
particular ones in favour of the free alienation of land. 

Ist. Ho who seeks to get rid of a landed estate shows suffi- 
ciently that it is not for his advantage to keep it. He cither 
cannot or will not spend anything for its improvement ; indeed, 
it often happens that he cannot help saerifieing its future value 
to satisfy a present M’ant. On the contrary, he who seeks to 
acquire an ostaU^ certainly has no intention of diminishing its 
value, and he probably means to inert*aso it. 

It is true that the same capital wliich would be employed in 
the improvement of a landed estate might otherwise? be employc^d 
in commerce ; but, olUiough the advanUige* of thest* two employ- 
ments might be the same to an individual, they would not be the 
same to the state. That portion of wealth which is applied to 
agriculture is more fixed ; that which is aj)plied to commerce is 
more fugitive. The first is immoveable ; the second can be trans- 
ported at the pleasure of the proprietor. 

2nd« By mortgaging an immoveable estate a productive capital 
may be raised. Thus one portion of the value of a landed estate 
may be employed in the improvement of the other portion of it ; 
an enterprise which, perhaps, without that rcsc>urce, could not b© 
undertaken. To prevent the free alienation of lands is to diminish 
the productive capital which might be employed in their improve- 
ment nearly to the amoimt of their saleable value ; for a thing 
cannot be mortgaged unless it can be alienated. 

It is true that we speak here only of loans; and there is no 
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new capital created by a loan. This same capital, in other hands, 
might receive a destination not less useful ; but it is to bo observed 
that the more means there are for employing capital the greater 
amount of it will come into a country. That which comes from 
abroad forms a net addition to the domestic supply. 

These restrainsts upon alienation, though condemned by the 
soundest notions of political economy, are to be found almost 
everywhere. It is true that they have gradually diminished in 
proportion as govc^mraents have better understood the interests of 
agriculture and commerce ; but there are still throe causes which 
opi^rate to maintain them. 

The first is, the desirt* of preventing prodigality. But to ob- 
viate this evil, it is not neoessory to prtwent tho sale of lands ; 
it will be sufficient to protect their value by not leaving it at tho 
disposal of the prodigid. 

Tho second is, family pride, joined to that agreeable illusion, 
which paints the KUC(*cssive existence of our descendants as tho 
prolongation of our own. The imagination is not satisfied with 
the idea of h aving our children the same value ; they must 
possess the same hinds, the same houses, the same natural objc*c?ts. 
This continuity of possession appears a continuity of enjoyment, 
and gives supj>ort to a feeling chimerical and al>surd. 

The third cau'w is, the lov(» of power, the desire of ruling after 
dinith. The prrcc<ling motive supposes a posterity, this docs not. 
It is to this cause that we must n fer all foundations, both thoso 
which have on object of utility, well or ill understood, and thoso 
of pure fancy. 

If a foundation consists mendy in the distribution of benefits 
without imposing any conditions, and without exacting any service, 
it appears sufficiently innocent, and its continuation is not an evil. 
We most except foundations for distributing alms without dis- 
tinction and discernment, which starve meredy to promote men- 
dicity and idlenew. The best of these establishments are those 
in fisvoor of such poor as were once of a better conditioou They 
m a means of providing for such nnfortonstea a more liberal 
support than public charity would allow. 
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As to foundations, the benefits of which are not granted exc^ 
on the fulfilment of certain duties, such as convents, colleges, and 
churches, their tendency is useful, indifferent, or injurious, 
according to the nature of the services exacted. 

It is a singularity which merits observation, that in general, 
these foundations, these particular laws, which the individual 
establishes by the indulgence of the sovereign, have been treated 
with more respect than the public laws, which are immediately 
derived from the sovereign himself. When a legislator has 
wished to tie up the hands of posterity, such a proceeding has 
appeared absurd or futile. The obscurest individuals have arro- 
gated that privilege, and no one has dared to attack it ! 

It would seem that lands left to corporations, convents, and 
churches, must necessarily decline in value. Indifferent towards 
successors, who ore not allied to him by blood, each transient 
proprietor will be apt to exhaust as much as he can a possession 
which he enjoys only for life; and, in old age especially, to 
neglect the necessary repairs. This sometimes happens. We 
must be just, however, to religious communities. They are oftener 
distinguished for good than for bad economy. If their situation 
inflames cupidity and avarice, it represses pride and prodigality. 
If there ai’e causes which nourish among them a spirit of selfish- 
ness, there are others which combat that sentiment by creating 
an esprit de corps ^ a warm attachment to the profession to which 
they belong. 

It is scarcely necessary to menrion public preperty, — that is, 
those things the use of which is public, such as roads, churches, 
markets. To fulfil their end, it is necessary that their duration 
should be indelluite, with provision, however, for permitting 
those successive changes which circumstances may require. 
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CHAPTEE III- 
Title bjf Suceeseian. 

Afteb the decease of an individual, how ought his goods to be 
disposed of? 

In ^ming a law of succession, the legislator ought to have 
three objects in view:— 1st, Provision for the subsistence of the 
rising generation ; 2nd, Prevention of disappointment j 3rd, The 
equalization of fortunes. 

Man is not a solitary being. With a very small number of 
exceptions, every man has about him a circle of companions, more 
or less extensive, who are united to him by the ties of kindred or 
of marriage, by friendship or by services, and who share with him, 
in fact, the en joyment of those goods which in law belong to him 
exclusively. His fortune is commonly the sole lund of subsistence 
on which many others depend. To prevent the calamities of which 
they would be the victims, if death in taking away their inend 
took from them at the same time the supplies which they draw 
from his fortune, it is necessary to know who habitually enjoy 
these supplies, and in what proportions. Now, since these are 
facts which it would be impossible to establish by direct proofs, 
without becoming involved in embarrassing procedures and infinite 
contests, it is necessary to resort to general presumptions, as the 
only basis upon which a decision can be established. The share 
which each survivor was accustomed to enjoy in the property of 
the deceased may be presumed from the degree of affection which 
ought to have subsisted between them ; and this degree of affection 
may be presumed from nearness of relationship. 

If relationship were the only consideration, the law of succession 
would be very simple. In the fret degree of relationship arc all 
those who are connected with you without any other person 
intervening : your wife, or husband, your father, your mother^ 
and your children. In the second degree are those whose con* 
nection with you demands the intervention of a single person, or 
the joint intervention of two persons : your grandfiatherSi your 
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grandmothers, yonr brothers, your sisters, and your grandchildren. 
In the third degree are those whose relationship supposes two 
intermediate generations : your great-grandfathers, your great- 
grandmothers, your great-grandchildren, your uncles and aunts, 
nephews and nieces. 

But this arrangement, though quite perfect as respects simpli- 
city and regularity, will not answer the political and moral ends 
to be aimed at by the legislator. It does not coiTcspond to the 
degree of alBfection of which, if employed, it must be taken as a 
presumptive proof ; and it will not accomplish the principal object, 
which is to provide for the wants of the rising generation. ^ Let 
us leave, then, this genealogical arrangement, and adopt one 
founded upon utility. It consists in always giving to the descend^ 
ing line^ however long^ a preference over the ascending and composite 
lines. 

Still, it must happen that the presumptions of affection or of 
want, which serve as a foundation to these rules, will often fail 
in practice ; and that, in consequence, the rules themselves will 
not accomplish their end. But the power of making a will offers, 
as^we shall see, an efficacious remedy for the imperfections of the 
general law ; and that is the principal reason for sanctioning such 
a power. 

These are tho general principles ; but hoAv ought they to be 
applied in detail, when it is necessary to decide between several 
claimants ? 

Tho model of a law will serve instead of a great number of 
discussions. 

Article I. No distinction between the sexes ; what is said of 
one extends to the other. The portion of the one shall be always 
equal to that of the other. 

Reason. — Good of equality. If there were any difference, it 
ought to be in favour of the feebler — in favour of women — who 
have more wants and fewer means of acquisition, or of employing 
profitably what they possess. But the stronger have had all the 
preferences. Why ? Because the stronger have made the laws. 

Abticlb II. After the husband^ s death, the widow shall retain 
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half the common property ; nnhea some different arrangement was 
made by the marriage contract. 

Article III. The other half shall he distributed among the 
children in equal proportions. 

Reasons, — l»t. Equality of affection on the part of the father. 
2nd. Equality of co-occupation on the part of the children. 3rd. 
Equality of wants. 4th. Equality of all imaginable reasons on 
one side and the other. Differences of age, of temperament, of 
talent, and of strength, may produce some differences in point of 
wants; but it is not possible for the law to appreciate them. 
The father must provide for them by the exercise of his right to 
make a will. 

Article IV. If a child dies before his fathery leaving childreny 
his share shall he divided among his children in equal proportions ; 
and so of all descendants. 

This distribution by stocks is preferred to that by heads, for 
two reasons. Ist. To prevent disappointment. That the part 
of the eldest should be diminished by the birth of each younger 
child is a natural event, to which his expectation will conform 
itself. But in general, when one of the children b(‘gins to exer- 
cise his reproductive faculty, that of the father is almost at its 
end. •At that time the children suppose themselves arrived at 
the point where the diminution of their respective portions ceases. 
But if each grandson and granddaughter were to produce the same 
diminution which each son and daughter had produced, the 
diminution would have no bounds. There would no longer be 
any certainty according to which they could arrange their plan 
of life. 2nd. The grandchildren have, as an immediate resource, 
the property of their deceased father. Their habit of co-occupation, 
detached firom their grandfather, must have been exercised in 
preference, if not exclusively, upon the fund of their father’s 
industry. Add to this, that they have in the property of their 
mother and her relations a resource, in which the other descend- 
ants of their grandfather have no share. 

Article V. If there are no descendants^ the property shall go 
in common to the father and mother. 
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Why to deBcendants before all others ? 1st. 8up$r{ority vf 
cffectim. Every other arrangement would be contrary to the 
inclination of the father. We love those better who depmid 
upon US than those upon whom we depend. It is sweeter to 
govern than to obey. 2nd. Superiority of need. It is certain 
that our children cannot exist without us, or some one who fills 
our place. It is probable that our parents may exist Without 
us, as they did exist before us. 

Why should the succession pass to the father and mother, 
rather than to the brotliers and sisters ? Ist. The relationship 
being more immediate, is a presumption of superior affection. 
2nd. It is a recompense for services rendered, or rather an indem- 
nity for the pains and expense of educating the child. The 
relationship between me and my brother consists in our common 
relationship to the same father and mother ; and the reason why 
he is more dear to me than another companion with whom I have 
passed an equal portion of my life is, his being dearer to those 
who have my first affections. It is not certain that I am indebted 
to him for anything, but it is certain that J am indebted to them 
for everything. Thus, whenever the stronger title of my own 
children docs not intervene, I owe compensations to my parents, 
to which a brother can have no claim. ^ 

Aeticlb VI. If one of the parents is dead, the share of the 
deceased shall go to his or her descendants, in the same way as it 
would have gone, had there been any, to the descendants of the 
deceased child. 

In poor families, whose only property is household furniture, 
it will be better that the whole should go to the individual sur- 
vivor, whether father or mother, with the condition of pro\dding 
for the support of the children. The expense of the sale and 
the dispersion of the property would ruin the survivor, while the 
ports, too small to serve as capital, would soon be dissipated. 

Abticle YII. Failing such descendants, the whole property shall 
go to the surviving parent* 

Article VIII. If both father and mother are dead, the pro^ 
party, shall be divided as above among their descendants. 
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Abttcle IX. But {h$ part of the Kdfhlood %hall ho only half 
a$ oroat oi the part of the uhoMlood. 

iZwwon.— Superiority of affection. Two ties attach me to my 
brother, but only one to my half-brother. 

Abticle X. In defect of relations in these degrees^ the property 
shall go into the puhlie treasury. 

Abticle XI. Under condition^ however, of distributing the 
interest in the form of life annuities among all the relations in 
the ascending line in equal shares. 

The tenth and eleventh articles may be adopted or not, accord- 
ing to the condition of tlie public revenue ; but, I cannot dis- 
cover any solid objection against this fiscal resource. It may be 
said that the collateral relations who will be excluded by this 
arrangement may be in want. But this is too casual an accident 
to found a general rule upon. They have, as a natural resource, 
the property of their respective parents, and they do not form 
their expectations or fix their plan of life upon this basis. On 
the part even of an uncle, the expectation of inheriting from a 
nephew can be but feeble ; and a positive law will bo enough to 
extinguish it without violence, or to prevent it being formed. 
The uncle has not the titles of the father and grandfather. It 
is true that, in case of their death, the uncle may have taken 
their place, and acted as a father to his nephew. This is a 
circumstance which merits the attention of the legislator. The 
power of making a will would be a remedy for cases of this sort ; 
but that means of obviating the inconveniences of the general 
law would be unavailing when the nephew died at an age too 
tender to allow the exercise of that power. If, then, it were 
determined to soften this fiscal regulation, the first exception 
should be in favour of the uncle, whether as regards the prin- 
cipal, or only the interest of the property. 

Abticle XII. To effect a division among the heirs, the 'property 
shall he sold at auction ; reserving to them the right of making 
such other arrangement as they may think proper. 

This is the only means of preventing a community of goods, 
•n arrangement the pernicious consequences of which will pre- 
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sently be pointed out. Sucb of the property as may have a 
value of affection, will find its true price from the competition 
of the heirs, and will turn to the common advantage, without 
producing those disputes Which occasion durable animosities in 
families. 

Akticle XIII. Until sale and division le made, the whole pro- 
forty shall he intrusted to the Iceeping of the oldest male heir of full 
age; reserving to the court to make other arrangements, through 
apprehension of had management, specified on the hearing of the case. 

Women in general arc less fit for affairs of money and business 
than men. But an individual woman may have a superior apti- 
tude ; if pointed out by the general wish of the relations, she 
ought to have the ])reference. 

Auticle XIV. In defect of a male heir of full age^ the property 
shall he intrusted to the guardian of the oldest male heir, reserving 
a discretionary power as in the preceding article. 

Aeticle XY. The succession which falls to the treasury , for want 
of natural heirs, shall also he sold at auction. 

The government is incapable of managing specific property to 
advantage. The administration of such proj)erty belonging to a 
govemment costs much, brings in little, and is certain to undergo 
a rapid deterioration. This is a truth which Adam Smith has 
demonstrated. 

This project of a law appears to be simple, precise, and easy to 
be coraprelicnded ; it gives little room for fraud, chicanery, or 
diversity of interpretation ; and finally, it is analogous to the 
affections of the human heart, to those habitual inclinations which 
spring from the social relations ; and therefore it is likely to con- 
ciliate both the affections of those who judge by sentiment and 
the esteem of those who appreciate reasons. 

Those who accuse this plan of being too simple, and who declare 
that at tliis rate the law would no longer be a science, may find 
wherewith to be satisfied, astonished, and delighted, in the laby- 
rinth of the English common law of successions. 

To give the reader an idea of the English common law on this 
subject, it would be necessary to begin with a dictionary of new 
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words ; and presently, when they should discover the absurdities, 
the subtilties, the cruelties, the frauds, with which that system 
abounds, they would imagine that I had written a satire, and that 
I wished to insult a nation otherwise so justly renowned for its 
wisdom. 

It is to be observed, however, that the right of making a will 
reduces this evil within tolerably narrow limits. It is only the 
succession to the property of intestates which is obliged to pass 
through the crooked roads of the common law. Wills in that 
country may be compared to arbitrary pardons, which correct the 
severity of penal laws. 


CHAPTER IV. 

TehtamtnU, 

Ist. The law, not knowing individuals, cannot accommodate itself 
to the diversity of their wants. All that can be exacted from it 
is to offer the best possible chance of satisfying those wants. It 
is for each proprietor, who can and who ought to know the parti- 
cular circumstances in which those who depend upon him will be 
pheed at his death, to correct the imperfections of the law in all 
those cases which it cannot foresee. The power of mjiking a will 
is an instrument intrusted to the hands of individuals, to prevent 
private calamities. 

2nd. The same power may be considered as an instrument of 
Authority, intrusted to individuals for the encouragement of virtue 
in their families and the pcpression of vice. It is true that this 
means maybe employed for the contrary purpose ; but, fortunately, 
such cases are an exception. The interest of each member of a 
fEunily is, that the conduct of every other member should be con- 
formable to virtue, tliat is, to general utility. The passions may 
occasion accidental deviations ; but the law must be arranged in 
conformity to the ordinary course of things. Virtue is the domi- 
nant regulator of society ; even vicious parents are as jealous as 
others of the honour and the reputation of their children. A man 



164 Mg r cm ^ gb the cmi cobb^ 

little soEiq^iiloms in Ua ^wn eoBdact wotJd be ehocked to bare his 
aecret praetioes diedoeed to his family ; at home he is still the 
apostle of probity ; he disr^ards it in his own behaviour, but he 
wishes it in those about him. In this point of view, every pro- 
prietor is entitled to the confidence of the law. Clothed with the 
power of making a will, which is a branch of penal and remu- 
nerative legislation, he maybe considered as a magistrate appointed 
to preserve good order in that little state called a family. This 
magistrate may be guilty of partiality and injustice ; and as he is 
restrained in the exercise of his power neither by publicity nor 
by responsibility, he would seem to be very likely to abuse it. 
But that danger is more than counterbalanced by the ties of 
interest and afiection, which put his inclination in accord with his 
duty. His natural attachment to his children and his relatives 
is as secure a pledge for his good conduct as any that can be 
obtained for that of the political magistrate ; to such a degree 
that, all things considered, the authority of this non-commissioned 
magistrate, besides being absolutely necessary to children of 
tender age, will oftener be found salutaiy than hurtful, even to 
adults. 

3rd. The power of making a will is advantageous under 
another aspect, as a means of governing — ^not for the good of 
those who obey, as in the preceding article, but for the good of 
him who commands. In this way the power of the present 
generation is extended over a portion of the future, and to a 
certain extent the wealth of each proprietor is doubled. By 
means of an order not payable till after his death, he procures for 
himself an infinity of advantages beyond what his actual means 
would furnish. By continuing the submission of children 
beyond the term of minority, the indemnity for paternal cares is 
increased, and an additional assurance against ingratitude is 
secured to the father ; and though it would be agreeable to thixdc 
that such precautions are superfluous, yet when we recollect the 
infirmities of old age, we must be satisfied that it is necessary 
not to deprive it of this counterpoise of fiictitious attractions. 
In the rapid descent of life, every support on which man can 
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lean dionld be left untonobedi and it is well that interest sem 
as a monitor to duty. 

Ingratitude on the part of children and contempt fol* old age 
are not common rices in civilized society ; but we must recollect 
that everywhere, more or less, the power of making a will exists. 
Are these vices most frequent where this power is most limited P 
We might decide the question by observing what passes in poor 
families, where there is but little to give in legacies ; but even 
that method of judging would be deceptive, for the influence of 
this power, established in society by the laws, tends to form 
general manners, and general manners thus formed determine the 
sentiments of individuals. This power given to fathers renders 
the paternal authority more respectable, and those fathers whoso 
indigence does not permit them to exercise it, unconsciously 
proflt by the general habit of submission to which it has given 
rise. 

But in making the father a magistrate we must take care not 
to make him a tyrant. If children have their faults ho may have 
his, and though wo give him the power of correction, it does not 
follow that he should have the right to punish by starvation. 
The institution called in France a legitime^ by which each child 
is protected against a total disinheritance, is a convenient medium 
between domestic anarchy and paternal tyranny. Even this pro- 
vision the father should have the power of taking away, for 
causes specified in the law and judicially proved. 

There is still another question. In default of natural heirs, 
shall the proprietor have the right of leaving his property to 
whomsoever he chooses, either to distant relations or to strangers ? 
In that case the fiscal resource spoken of in the preceding chapter 
11111 be greatly diminished, it will apply only to the case of 
intestates. Here the reasons of utility divide. We must 
endeavour to find some middle course. 

It may be said that, in default of kin, the services of strangers 
are necessary to a man, and his attachment to them almost the 
same as to relations. He should have the means of cultivating 
the hopes and rewarding the care of a faithful smwant, and of 
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Boftening the regrets of a friend who has watched at his side, not 
to speak of the woman who, but for the omission of a ceremony, 
would be called his widow, and the orphans whom all the world 
but the legislator regard as his children. 

Again, if to enrich the public treasury you deprive a man of 
the power of leaving his property to his friends, do you not force 
him to spend it all upon himself? If he has no control over his 
capital from the moment of his death, he will be tempted to con- 
vert his property into a life annuity. It is to encourage him to 
be a spendthrift, and almost to make a law against economy. 

These reasons are, doubtless, more weighty than any consi- 
deration of gain to the public treasury. We ought to leave the 
proprietor who has no near relations the right of disposing of at 
least half his property by will, while the other half is reserved 
for the public ; and to be contented with less would, perhaps, 
in this case, be a means of getting more. Besides, it is a matter 
of very great importance not to attack the principle which allows 
every one to dispose of his property after death ; and not to create 
a class of proprietors who will regard themselves as inferior to 
others, on account of the legal incapacity attached to one-half of 
their fortune. 

All that has been said of alienations between the living, applies 
also to testaments. On most of those points we shall be instructed 
by the conformity between contracts and testaments, and some- 
times by contrast. 

The same causes of nullity which apply to alienations between 
the living apply to testaments, except that in the place of con- 
eealment on the part of the receiver, it is necessary to substitute 
erroneous supposition on the part of the testator. For example, 
I leave a certain legacy to Titius, who is married to my daughter, 
believing that marriage to be lawful, and not knowing the bad 
faith of Titius, who, before marrying my daughter, had contracted 
another marriage, still subsisting. 

Testaments are exposed to an unfortunate dilemma. Do we 
admit their validity when made upon a death-bed ? The testator 
is exposed to coercion and to fraud. Do we exact formalities 
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incompatible with this indulgence ? We deprive the dying man 
of his power over the conduct of others, at the very moment when 
he needs it most. Barbarous heirs may torment him, in order to 
hasten or make sure of the advantage of a will executed in form. 
A dying man, who has no power to give or to take away, is no 
longer to be feared. A great many details will be necessary to 
reduce all these opposite dangers to their lowest amount. 


CHAPTER V. 

Mights to Services, Methods of acquiring them. 

Aftee things^ services remain to be distributed, a kind of property 
sometimes confounded wdth things, and sometimes appearing 
under a distinct form. 

There are as many kinds of services as there are ways in which 
man can be useful to man, either in procuring him some good, or 
preserving him from some evil. 

In that exchange of services which constitute social intercourse 
some services are free, and others are compulsive. Those which 
are exacted by the laws constitute rights and obligations. If I 
have a right to the services of another, that other is in a state of 
ohligation with respect to me ; these two terms are correlative. 

At first, all services were free. It was only by degrees that 
law^s intervened to convert the more important into positive rights. 
It was thus that the institution of marriage clianged into an ob- 
ligation legally binding the hitherto voluntary connection between 
husband and wife, father and child. In the same way, the law, 
in certain states, has converted into an obligation the maintenance 
of the poor, — a duty wliich yet remains, among the greater part 
of nations, entirely voluntary. These political duties, compared 
to duties purely social, are like inclosures in a vast common, 
w^here a particular kind of cultivation is carriedon with precautions 
which insure success. The same plant might grow on the com- 
mon, and might even be protected by certain conventions ; but it 
would always be exposed to more hazards than in the par* 
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tieolior iQcloBmre traced by the law, and protected by the publio 
forces 

Yet, whatever the legislator may do, there is a great number 
of services upon which he has no hold. It is not possible to 
order them, because it is not possible to define them, or because 
constraint would change thdr nature, and make them an evil. 
If it were attempted to enforce them by law, an apparatus of 
police and of penalties would be necessary, which would spread 
terror through society. Besides, the law could not act against 
the actual obstacles opposed to it; it* could not put dormant 
powers into activity ; it could not create that energy, that super- 
abundance of zeal, which surmounts difficulties, and goes a thou- 
sand times further than commands. 

The imperfection of law, in this respect, is corrected by a kind 
of supplementary law ; that is, by the moral or social code — a code 
which is not written, which exists only in opinion, in manners, 
and in habits, and which begins where the legislative code finishes. 
The duties which it prescribes, the services which it imposes, 
under the names of equity, patriotism, courage, humaiaty, gene- 
rosity, honour, and disinterestedness, do not directly borrow the 
aid of the laws, but derive their force from other sanctions, 
founded upon punishments and rewards. As the duties of this 
secondary code have not the imprint of the law, their fulfilment 
has more Mat ; it is more meritorious ; and a superior degree of 
honour attached to their performance happily makes up for their 
deficiency in positive force. After this digression upon morals, 
let us return to legislation. 

The kind of service which is most important consists in giving 
up some good in favour of another. 

The kind of good which plays the greatest part in civilized 
society is money, — a representative of value which is almost 
universal. It thus happens that the consideration of services is 
often confounded .with that of things. 

There are cases where the service is exacted for the benefit of 
him who commands ; such is the state of a master in reference to 
hisaervanti 
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There are cases in which the service is exacted for the advan-* 
iage of him who obeys ; such is the condition of the ward in 
reference to his guardian. 

These two correlative states are the foundation of all the others. 
The rights which belong to them are the elements of which all the 
others are composed. The father ought to be, in some respects, 
the guardian, in others the master of the child; the husband 
ought to be, in some respects, the guardian, in others the master 
of the wife. These states are capable of a constant and indefinite 
duration, and form domestic society. The rights which ought to 
be attached to them are discussed in subsequent chapters. 

The public services of the magistrate and the citizen constitute 
other classes of obligations, of which the establishment belongs to 
the constitutional code. 

But beside these constant relations, there are transient and 
occasional relations, in which the law may exact the services of 
one individual in favour of another. 

The means of acquiring rights to services— that is, the causes 
which determine the legislator to create obligations — ^may be 
referred to three heads ; — 1st, Superior need; 2nd, Anterior eer* 
vice ; 3rd, Pact or Agreement, 

I. SuPERioB — That is, a need of the service greater than th0 

inconvenience of rendering it. 

Every individual has, as a constant occupation, the care of his 
own happiness— an occupation not less lawful than necessary ; 
for suppose this principle could be reversed, and that the love of 
others should take an ascendancy over the love of self, what a 
ridiculous, what a fatal confusion would be the consequence ! How« 
ever, there are many occasions when we can make a considerable 
addition to the well-being of others by a slight and almost imper- 
ceptible sacrifice. In such circumstances, to do what depends upon 
us to prevent the evil about to fall upon another, is a service wldch 
the law may exact ; and the omission of this service, in cases where 
the law might see fit to exact it, would form a sort of offence, which 
might be called negative, to distinguish it from pdsitive offence$p 
which consist in being the active and iostrument^ cause of eviL 
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But to make efforts, however slight, in the service of another, 
may be an evil ; to be obliged to make such efforts certainly is 
one, for all restraint is evil. Therefore, to justify exacting from 
yow a service in favour of the evil of not receiving the service 
ought to be 80 great, and the evil of rendering it so small, that 
tliere can be no room for hesitation as to the expediency of pro- 
ducing the one, for the sake of avoiding the other. There are no 
means of fixing precise limits ; all must depend on the circum- 
stances in which the individuals interested arc placed, and we 
must leave to the judge the power of deciding upon individual 
cases as they occur. 

The good Samaritan, by relieving the wounded traveller, saved 
his life. It was a noble action, a virtuous deed — nay, a moral 
duty. Can such actions be made a legal duty ? Can we ordain 
them by a general law? No ; not unless we limit that law by 
exceptions more or less vague. It would be very necessary to 
establish in such a law a dispensation in favour of the surgeon 
waited for by many wounded men in great need of his services — 
of the officer who hastens to liis post to repel the enemy — of the 
fether who is rushing to the succour of his child. 

This principle of superior need is the foundation of many obli- 
gations. The duties required of a father to his children may be 
burdensome ; but that evil is nothing when compared to the evil 
of the children being abandoned. The duty of defending the state 
may be more burdensome yet ; but unless the stahj is defended, 
it cannot exist. If the taxes are not paid, the government is 
dissolved. If the public functions are not exercised, a career is 
opened to every disorder and to every crime. 

The obligation of rendering the service ought to fall upon a 
particular individual, by reason of his peculiar position, which 
gives him, more than any other person, the plower or the incli- 
nation to perform it. It is for this reason that in selecting guard- 
ians for orphan children, the choice falls upon relations or 
friends, to whom the duty must be less burdensome than to a 
stranger. 

IL Aftebiou Sebvice.— A t %mie$ emnieratim 
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of which there is exacted from him who received the lenejit a com^ 
pensation, an equivalent in favour of him who conferred it 

This case is more simple ; it is only necessary to ascertain the 
value of a benefit already received, and to assign a compensation 
for it. The judge will not need so much latitude of discretion. 

A surgeon has bestowed his services upon a sick man who had 
lost his senses, and who was not in a condition to ask for assist- 
ance. A depositary, though not requested to do so, has employed 
his labour, or has made pecuniary advances for the preservation 
of a deposit. A man has exposed himself in a fire to save valu- 
able property, or to rescue persons in danger. The efi'ects of a 
passenger have been thrown overboard to lighten the ship, and to 
preserve the rest of the cargo. In all these cases, and in a thou- 
sand others which might bo cited, the laws ought to insure a 
recompense equivalent to the value of the service. 

This title to indemnity is founded upon the best reasons. 
Grant it, and he by whom it is furnished will still be a gainer ; 
refuse it, and you leave him who has done the service in a con- 
dition of loss. 

Such a regulation is less for the benefit of him who receives 
the compensation, than for the benefit of those who need the 
service. It is a promise of indemnity made beforehand to every 
man who may have the power of rendering a burdensome service, 
in order that a prudent regard to his own personal interest may 
not come into opposition with his bencvolem^c.* Who can say 
how many evils might be prevented by such a precaution ? In 
how many cases may not the duty of prudence restrain the widies 
of benevolence ? Is it not wise for the legislator, as far as pos- 
sible, to reconcile these motives ? It is said that ingratitude was 
punished at Athens as an infidelity injurious to the commerce of 
benefits. I do not propose to punish ingratitude ; but as far as 
possible to prevent it. If the man to whom you have rendered 
a service is ungrateful, — no matter ; the law does not count upon 
virtue ; it assures you a compensation, and in important cases it 
will elevate that compensation to the level of reward. 

Beward ! that is the true means of obtaining services. In 
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comparison! puniolmeiit is but a feeble mstrument To punidi 
an omission of service we must first be sure that the individual 
had the power to render it, and that he has no excuse for not 
having done so. All this requires a process of investigation! 
difficult and doubtful. Besides, if men act from the fear of 
punishment, nothing will be done except what is absolutely 
necessary to avoid it ; but the hope of reward develops an un- 
known strength; it triumphs over real obstacles, and brings 
forth prodigies of zeal and ardour in cases where threats would 
produce only an unwilling submission. 

Three precautions must be observed in arranging the interests 
of the two parties. First, — to prevent a hypocritical generosity 
from converting itself into tyranny, and exacting the price of a 
service which would not have been accepted had it not been sup- 
posed disinterested. Secondly, — ^not to authorize a mercenary 
zeal to snatch rewards for services which the person obliged 
might have rendered to himself, or have obtained elsewhere at a 
less cost. Thirdly, — not to suffer a man to be overwhelmed by 
a crowd of helpers, who cannot be fully indemnified without 
counterbalancing by an equivalent loss the whole advantage of 
the service. 

Anterior service justifies many classes of obligations. On this 
is founded the right of fathers over their children. When in the 
order of nature the strength of ripening age has succeeded to the 
feebleness of infancy, the need of receiving ceases, and the duty 
of restitution begins. Upon this also is founded the right of the 
wife to the continuance of the union after the period when time 
has effaced the attractions which were its first motive. 

Establishments at the public expense for those who have 
served the state rest upon the same principle, — reward for past 
services as a means of creating future ones. 

III. Fact oe Ageeemekt. — The intervention of a promise 
between two persons, with the understanding that a legal obligation 
attaehu to it 

Everything that has been said of consent, in relation to the 
diatribution of property, applies to consent as respects the inter* 
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obange of semoea. There are the same reasoni for sanotioiiiiig 
this interohange of serrioes as for sanctioning the interchange of 
property. 3^ rest on the same fundamental axiom, that mry 
alienation imports an ai^ntage. Bargains are not made except 
from the motive of utility. 

The same reasons which annul consent in the one case, annul 
it in the other — Concealment; fraud; coercion; subornation; 
erroneous idea of legid obligation ; erroneous idea of value ; 
incapacity ; pernicious tendency of the bargain, though without 
fault in the contracting parties. 

We need not enlarge upon those subsequent causes which 
produce the dissolution of agrecmentss--lst, 

2nd, Compensation ; drd. Express or tacit remission ; 4th, Lapse 
of time; 5th, Physical impossibility; 6th, Intervention of a 
superior inconvenience. In all these cases, the reasons which 
caused the agreement to be sanctioned exist no longer ; but the 
two latter relate only to the literal or specific accomplishment of 
the bargain, and may still leave room for compensation. If in a 
mutual bargain one of the parties only has fulfilled his part, or if 
his part be the more nearly performed, a compensation from the 
other will be necessary to re-establish the equilibrium. 

It is enough to point out the principles without dwelling on 
the details. Particular arrangements must vary according to 
circumstances. However, if we establish firmly a small number 
of rules, these particular arrangements will not interfere with 
each other, and will all be arranged in the same spirit. These 
rules are so very simple that they need no development. 

Ist. Avoid producing disappointmimt. 

2nd. When a portion of that evil is inevitable, diminish it 
as much as possible by dividing the loss among the parties 
interested in proportion to their means. 

8rd. Take care in the distribution to throw the greater part of 
the loss upon him who, by attention, might have preivented the 
evil, so as to punish his negligence. 

4th. Avoid especially producing an accidental evil greates* than 
disappointniept 
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ffeneral OUermUon . — ^It is thus that the whole theory of 
pbligatiouB may be made to rest upon the basis of utility. We 
have built the whole of this vast edifice upon three principles — 
superior needy anterior eervicey pact or agreement. Who would 
have believed that to arrive at principles so simple and so familiar, 
it would have been necessary to open a new road ? Consult those 
masters of the science, Grotius, Puflfendorf, Burlamaque, Vatel, 
Montesquieu himself, Locke, Rousseau, and the crowd of com- 
mentators. When they wish to lay open the origin of obligations, 
they tell you of a natural right, of a law anterior to man, of the 
Divine law, of conscience, of a social contrivct, of a tacit contract, 
of a quad contract, &c., &c. I know that these terms are not 
incompatible with the true principle, because all of them, by 
explanations more or less forced, may be made to signify good 
and evil. But this obU(iue and roundabout process involves xmeer- 
tainty and embarrassment, and leads to interminable disputes. 

They have not perceived that the pact, the contract of which 
they tell us, strictly speaking, is not a reason in itself; and that 
it wants a basis, an original and independent reason, on which to 
rest. The pact serves to prove the exisUmce of a mutual ad- 
vantage on the part of the contractors. It is this reason of utility 
which gives the contract all its force ; thereby it is tliat the cases 
are distinguished in which a contract ouglit to be confirmed, as 
well as those in which it ought to be annulled. If a contract 
were a reason of itself, it ought always to have the same eflfect. 
If a pernicious tendency makes it void, it must be a useful 
tendency which makes it valid. 


CHAPTER YI. 

Community of Goode^ or Tenancy tn common. Its Inconvenieneoe. 

Thexx is no arrangement more contrary to the principle of utility 
than community of goods ; especially that kind of indeterminate 
commumty where the whole belongs to each of the partners. 

Ist. It is the source of never-ending discord. Instead of being 
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m state of satisfiictioxi and ^oj^ent for all interested, it is a 
etato of discontent and disappointment. 

2nd. This undivided property always loses a great part of its 
value for all the partners. Subject on the one hand to all kinds 
of depredations, because it is not under the protection of iudi- 
vidual interest, on the other it receives no repairs or improve- 
ments. Shall I risk an expense of which the burden will be 
certain, and which will fall entirely upon me, while the benefit 
of it will be precarious and divided ? 

3rd. The apparent equality of this arrangement only serves to 
cover a real inequality. The strong abuse their strength with 
impunity ; and the rich grow richer, at the expense of the poor. 
The community of goods calls to mind that sort of monster which 
is sometimes seen to exist, — beasts joined together back to back; 
in such cases, the stronger always carries off the weaker. 

The question is not here of the community of goods between 
husband and wife. Called to live together, to cultivate their 
interests together, and to feel a mutual concern for the interests 
of their children, they ought to enjoy in common a fortune often 
acquired, and always kept by common cares. Besides, if their 
wills conflict, the dispute will not be lasting ; the law confers 
upon the husband the right to decide. 

Nor is the question here of common property among partners 
in trade. That tenancy in common is confined merely to acqui- 
sition ; it has nothing to do with enjoyment. Now, as concerns 
acquisition, the partners have but one and the same interest. 
When the gains are to be enjoyt'd, they are divided, and each 
partner becomes independent of the others. Besides, associates in 
commerce are always few in number ; they select each other, and 
separate at will. It is precisely the contrary with joint pro- 
prietors of land. 

In England, one of the greatest and best established improve- 
ments is the division of commons. In passing through the lands 
which have undergone that happy change, we are enchanted as 
by the sight of a new colony. Harvests, flocks, smiling habita- 
tionsi have succeeded to the dull sterility of a desert. Hwppr 
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cotiqUerts of peaceM industry! Noble aggrandizement, which 
inspires no alarms, and provokes no enemies ! But who would 
believe that in a country where i^culture is so highly estimated, 
millions of acres of productive land are still abandoned to the 
wild state of common tenancy ? A short time since the govern- 
ment, desirous of knowing the true condition of its territory, 
caused an examination to be made in every county> which has 
brought to light a truth so interesting and so calculated to pro- 
duce important consequences. 

The inconveniences of tenancy in common, except in accidental 
cases, do not apply to the case of servitudes ^ — that is, to rights 
of partial property exercised over immoveables, such as a right 
of passage, or a right to draw water. These rights are in general 
limited ; the value lost by the subject property is not equal to 
the value acquired by the property to which the right attaches ; 
or, in other terms, the inconvenience to the former is not so great 
as the oonveniency to the latter. 

In England, land which, being freehold, is worth thirty times 
the annual rent, being copyhold, is worth but two-thirds as much. 
The reason is, that in the latter case a lord of the manor pos- 
sesses certain rights which establish a kind of common tenancy 
between him and the principal proprietor. But it is not to be 
supposed that what is lost by the copyholder is gained by the 
lord ; for the greater part of it falls into the hands of agents 
and attorneys, and is consumed in useless formalities and minute 
vexations. These are the remnants of the feudal system. 

‘‘It is a fine spectacle,’* says Montesquieu, “that of the 
feudal laws,” — and afterwards he compares them to an ancient and 

^ There are oiroumstanoes which justify exoeptions to general rules. 
The oitisens of the smaU Swiss cantons, for example, possess the greater 
part of their lands, to wit, the High Alps, in common. It may be that 
this arrangement is the only one convenient for pasturages which are 
praotioid)le only a part of the year. It may be, too, that this method of 
h ol d ing their lands forms the necessary basis of a constitution purely 
democratic, well adapted to the condition of a little community, shns up 
in SA tnolosare of mountains. 
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majestio oak. Let as n^ier compare them to that ihtal tree 
whose sap is poisoiious, and whose shade is destraotiTe. That 
onfortonate system has produced in modem laws a confusion and 
complexity fiom which it is Tery difficult to deUver them ; for 
being everywhere interlaced with property, it needs much 
management to get rid of feudal absurdities, without shaking the 
security of property itself. 


CHArTER VII. 

DiHirihution of Loss* 

Things make one branch of the objects of acquisition ; services 
the other. After having treated of the different methods of ac- 
quiring and alienating these two objects, the analogy between 
gain and loss would seem to indicate, as the next point of inquiry, 
the different methods of distributing the losses to which possessions 
are exposed. 

This task will not detain us long. Has a thing been destroyed, 
damaged, or lost ? If the proprietor is knovm, the loss falls upon 
him ; if he is not known, it falls upon nobody. It is, in fact, no 
loss. The question whether the loss shall be transferred to some 
other person than the proprietor, — that is^ whether in any case a 
satisfaction shall be allowed him, — ^is a matter which will be dis- 
cussed in that part of this work which treats of the Penal Code. 
1 shall confine myself here to a single example, which will serve 
to indicate principles. 

When the seller and buyer of an article of merchanilise are at 
a distance apart, the article must pass through a greater or less 
number of intermediate hands. This transport is by land, by sea, 
or by internal navigation ; the merchandise may be destroyed, 
damaged, or lost ; perhaps it does not arrive at its destination, or 
it does not come there in the state in which it ought to be. Upon 
whom shall the loss fall — the buyer or the seller P I say the 
seller, reserving his claim against the intermediate agents. The 
seller, by care, may contribute to the safety of the merchandise; 
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he ean choose the moment and the manner of sending It, and take 
the precautions on which, in case of loss, the acquisition of evidence 
depends. All this would be easier to a merchant, who makes a 
business of selling, than to an individual who buys. It ib only 
by accident that the care of such a buyer can contribute in any 
way to the safe arrival of the goods. The rea^cm of this decision 
is a superior preventive power ; it is founded upon the princi^U 
of security. 

Particular situations may show the necessity of establishing 
exceptions to this general rule. For a yet stronger reason, in- 
dividuals may except themselves from it by agreements made 
between themselves. I only indicate principles. This is not the 
place for their application. 
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PART THIRD. 

RIGHTS AND OBLIGATIONS ATTACHED TO 
SEVERAL PRIVATE CONDITIONS. 


INTRODUCTION. 

We now proceed to consider more in detail the rights and obliga- 
tions which the law ought to attach to the different states which 
compose the domestic or private condition. These states may bo 
resolved into four : those of master and servant ; guardian and 
ward ; father and child ; husband and wife. 

If we followed the historical or natural order of these relations, 
the last in the catalogue would become the first. But, to avoid 
repetitions, it is better to begin with the simplest. The rights 
and obligations of a father and a husband are composed of the 
rights and obligations of a master and a guardian; tho two 
former states are the elements of the two latter. 


CHAPTER L 
Madcr and Servant. 

Aside from the question of slavery, there is not much to be said 
as to the condition of moftter, and the correlative conditions created 
by the different kinds of %€Tvant%, All these conditions are a 
matter of contract. It belongs to the parties interested to arrange 
them according to their own convenience. 
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The condition of master ^ to which the condition of i^rentice 
corresponds, is e mixed condition. The master of an apprentice 
is at the same time a master and a guardian : a guardian as 
respects the art he teaches, a master as regards the profit he 
derives. 

The work which the apprentice does, after the value of his 
labour is worth more than the expense of maintenance and instruc- 
tion, is the salary or reward of the master for his anterior ex- 
penses. 

This compensation ought naturally to be greater or less accord- 
ing to the difficulty of the art. Some arts may be learned in 
seven days ; it is possible that some others may require seven 
years. Competition will best regulate the price of these mutual 
services, as of all other objects of commerce ; and here, as else- 
where, industry should find its just reward. 

But the greater part of governments have not adopted this 
system of liberty. They have desired to introduce what they call 
order into employments ; that is, out of a mere passion for regu- 
lating, they have substituted an artificial for a natural arrange- 
ment. Intermeddling in this way with a business which they do 
not understand, they have been led by a false notion of uniformity 
to apply the same rule to things which have no resemblance. 
Thus the ministers of Elizabeth fixed the same term of seven 
years as the period of apprenticeship for the simplest as well as 
for the most difficult arts. 

This mania for regulation conceals itself under the pretence of 
a desire to perfect the arts, to prevent workmen from being un- 
skilful, or to guard the credit and honour of the national manu- 
factures. But there is a simple and natural means of accomplish- 
ing these objects. It is, to leave everybody a perfect liberty of 
choosing the good and rejecting the bad, of being governed in 
their preferences by merit ; and to excite the emulation of artists 
by the freedom of competition* But no ; the public must be sup- 
posed incapable of judging, and the work must be regarded as 
good if the "workman has wrought at the trade a certain number 
of years. 
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An artist must not be asked if he understands his business, but 
whether he has served a re^ar apprenticeship. For, if the work 
is to be judged by its merits, we may as well allow every one to 
work at his own risk. According to that system, some would be 
masters who had never been apprentices, and others would be 
apprentices all their lives. 


CHAPTER II. 

Of Slavery. 

WnEN servitude becomes a condition, and when the obligation to 
continue in that condition, with respect to a certain master, or to 
others who may derive a title from him, embraces the entire life 
of the servant, that condition is slavery. 

Slavery is susceptible of many modifications, according to the 
fixed amount, more or less exact, of the services which may be 
demanded, and according to the coercive means, the use of which 
is permitted. There was a great difference in the state of a slave 
at Athens and at Lacedsemon ; there is more yet between that of 
a Russian serf and a negro in the colonies. But whatever may be 
the limits or the means of authority, if the obligation of serving 
is unlimited in point of time, I still call it slavery. To draw a 
line of separation between servitude and liberty, we must start 
from some point ; and that above assumed seems to be the most 
salient and the easiest to fix. 

This distinction drawn from perpetuity is so much the more 
essential, because, wherever such perpetuity is found, it weakens, 
it enervates, it renders extremely precarious the wisest precau- 
tions for mitigating the exercise of authority. A power, not 
limited as regards time, can hardly be limited as regards any- 
thing else. If we consider, on the one side, the facility with 
which the master may aggravate the yoke, little by little, how 
he can exact with rigour the services that are due, extend his 
pretensions under different pretexts, and spy out occasions to 
torment an insolent servant, who dares refuse to render services 
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which he does not owe ; if we consider, on the other side, how 
difficult it is for slaves to demand or to obtain legal protection, 
how much more vexatious their domestic situation becomes after 
a public breach with their master, and how they will be driven 
to captivate him by an unlimited submission, rather than to 
irritate him by refusals, — we shall soon see that the project of 
limiting slavery by law is much easier to form than to execute ; 
tliat a fixed amount of services is a very feeble means of soften- 
ing the lot of slavery ; that under the best laws for that purpose 
only the most crying infractions will be punished, while the 
ordinary course of domestic rigours will outbrave every tribunal. 
I do not say that on this account slaves ought to be abandoned 
to the absolute power ol a mrister, and that the protection of laws 
should not be extended to them, because that protection is in- 
sufficient. But it is necessary to show the evil inlierent in the 
very nature of the thing ; to wit, the impossibility of submitting 
to a legal restraint the authority of a master over his slaves, so 
as to prevent him, if so disposed, from abusing his power. 

That slavery is agreeable to the masters, does not admit of a 
doubt ; since nothing is wanting but will on their part to bring 
it to an instant termination. That it is disagreeable to the slaves, 
is a fact not less certain, since they are never kept in that condi- 
tion but by constraint. No one who is free wishes to become a 
slave, and there is no slave who does not wish to be free. 

It is absurd to reason on the happiness of men, except from 
their own desires, and their own sensations. It is absurd to 
attempt showing, by calculations, that a man ought to be happy, 
when he is actually miserable ; and that a condition into which 
no one wishes to enter, and from which everybody wishes to 
escape, is a condition good in itself, and adapted to human nature. 
I con well believe that the difference between liberty and 8er\u- 
tiide is not so great as it appears to ardent and prejudiced minds. 
The habit of evil, and, for a stronger reason, the ignorance of 
anything better, take away much of the interval which separates 
two conditions, at the first glance, so opposite. But these reason- 
ings of probability upon the happiness of slaves are quite super- 
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fiuoxis, since we have complete proof that this condition is neyer 
embraced by choice, and that, on the contrary, it is always an 
object of aversion. 

Slavery has been compared to the condition of a schoolboy 
prolonged through life ; and it is added, that a great many 
people think the time passed at school the happiest part of their 
existence. 

The parallel is just only in one point. The circumstance which 
is common to these two states is subjection ; but subjection is 
very far from being the circumstance which makes the happiness 
of a schoolboy. What makes him happy is, a freshness of mind 
which gives to all impressions the charm of novelty, lively and 
boisterous pleasures with companions of the same age, contrasted 
with the solitude and seriousness of the paternal dwelling. And 
after all, how many schoolboys are there who are not anxious to 
see their pupilage ended ? Which of them desires to be a school- 
boy for life ? 

Be this as it may, if slavery^ were established in such a pro- 
portion that there was one slave for one master, possibly I might 
hesitate before pronouncing upon the balance between the ad- 
vantage of the one and the disadvantage of the other. It might 
be possible, all things considered, that the sum of good in this 
arrangement would be almost equal to the sum of evil. But 
things cannot be so arranged. Where slavery is once established, 
it presently becomes the lot of the greater number. A master 
counts his slaves, like his flocks, by hundreds, thousands, tens of 
thousands. The advantages are on the side of one, the disad- 
vantages on the side of a multitude. Though the evil of servitude 
were not great in itsedf, the extent of that evil would be sufficient 
to render it very considerable. Generally speaking, and aside 
from every other consideration, there is no room at all for 
hesitating between the loss which emancipation would bring 
upon the masters, and the gain which it would confer upon the 
slaves. 

Another very strong argument against slavery is drawn from 
its influence upon the wealth and power of nations. A freeman 
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pt^noes mcM than a fllave. If the slayes of a master were set 
at libertyi that master would, doubtless, lose a part of his pro- 
perty ; but the slaves taken together would not only possess lall 
that he loses, but more too. Now happiness necessarily increases 
with abundance; and the public power increases in the same 
proportion. 

Two circumstances combine to diminish the produce of slaves : 
the absence of the stimulus of reward, and the insecurity of their 
odndition. 

It is easy to see that the fear of chastisement is not well 
adapted to extract from a labourer all the industry of which he 
is capable, all the values he can furnish. Fear rather leads him 
to conceal his power than to show it ; rather to sink beneath his 
true level than to rise above it. 

He will bring a punishment upon himself by works of supere- 
rogation ; by displaying his ability he will only cause the standard 
of his ordinary duty to be raised. Not only the slave produces 
less; ho consumes more,— not in the way of enjoyment, but by 
waste, pillage, and bad economy. What does he care for interests 
not his own ? All the labour he can save himself is a pure gain ; 
what he suffers to perish is a loss only to his master. Why 
should he invent new means to do more, or to do better ? To 
improve, one must think ; and thinking is a trouble not taken 
without a motive. The man who is sunk into a mere labouring 
animal never rises above a blind routine ; and generations succeed 
each other without any progress. 

It is true that a master who understands his own interest will 
not dispute with his slaves the little profits which their industry 
may occasionally procure. He knows their prosperity to be his 
own, and that to offer them the inducement of an immediate reward 
is the surest way to animate them to labour. But this precarious 
favour, dependent upon the uncertain disposition of a master, 
does not inspire that confidence which carries one’s views to the 
fhture, which shows in daily economy the foundation of future 
wealth, and which extends the care of fortune to posterity. 
Slaves clearly perceive that, if richer, they would bo exposed to 
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extortion, if not upon the part of their master, at least from over* 
seers and other subaltems in authority, more greedy and more to 
be dreaded than the master himself. For the greater part of slaves 
there is no to-morrow. Joys instantly to be realized alone have 
power to tempt them. They are gluttonous, idle, dissolute, 
without reckoning the other vices which spring from their con- 
dition. Those who have any foresight hide their little treasures. 
The sad feeling of insecurity, inseparable from their condition, 
nourishes all the faults destructive of industry, and all the habits 
most fatal to society, and that too withoilt compensation and 
without remedy. This is not an empty theory. It is an actual 
result, at all times, in all places. 

But we are told that, in respect to labour, the free day 
labourer in Europe is nearly upon the same footing, with the 
slave. He who is paid by the piece has recompense as a motive, 
and every effort has its reward ; but he who is paid by the 
day has no motive but pain, — let him do much or little, 
he receives the price of a day’s work ; so that, in fact, there is 
no reward for exertion. If he does less than ordinary workmen 
he may be dismissed from his employment, as a slave, in the like 
case, would be beaten. Both are excited only by fear, and have 
no interest in the produce of their labour. 

To this reasoning there are throe replies ; — 

1st. It is not true that the day labourer has not the motive of 
reward. The more skilful and the more industrious are better 
paid than others. Those who distinguish themselves are more 
constantly employed, and always have the choice of the most 
lucrative engagements. This is a real reward attendant upon 
their exertions. 

2nd. If the only motives of the free workmen were, in fact, of 
the penal kind, still we should have more hold on him than on a 
slave. The free workman has his honour like the rest of us. In 
a free country there is a shame attached to the reputation of 
being idle and incapable; in tiiis respect, the eyes of his comrades 
are an addition to those of his employer, and this punishment uf 
honour is inflicted iqion an inflnity of occasioni^ judges who 
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liaTe no interest to soften it. Free labourers exercise in this 
nray a reciprocal inspection^ and are sustained by emulation. 
This motive has much less force upon a slave. The treatment to 
which slaves are subjected renders them little sensible to a pain 
so delicate as that of honour ; and as the injustice of labouring 
without compensation, for the sole benefit of another, cannot 
escape them, slaves are not ashamed to avow to each other a 
repugnance to labour, in which they all agree. 

3rd. That which presents itself to a day labourer as a gain, 
is a sure gain ; all that he can acquire belongs to himself, and 
nobody has any right to touch it ; but, as we have seen above, 
a slave cannot enjoy any real security. Exceptions to this 
remark may be cited. Such a Russian lord, for example, has 
industrious slaves who possess many thousand roubles, and who 
enjoy their property in thi* same way as their master enjoys his. 
But these are particular cases which do not change the ordinary 
rule. Such parti (iular and unusual incidents are of no import- 
ance in judging of the ordinary effects of a general arrange- 
ment. 

In this short exposition of the inconveniences of servitude 
there has been no attempt, to move the feelings, no appeal to 
the imagination, no endeavour to cast odium upon masters by 
generalizing particular abuses of power. There has been an 
omission of all reference to those terrible means of rigour and 
constraint, common in these domestic governments without law, 
without procedure, without appeal, without publicity, and almost 
without restraint ; for, as we have already seen, the master is 
never responsible, except in extraordinary cases. Everything 
whidi touches the feelings is easily accused of exaggeration ; and 
in ihift case the evidence of simple reason is so strong, that it 
no suspicious colouring. The owners of slaves, whom per- 
icmal interest has not divested of common sense and of common 
humanity, will readily assent to the advantages of liberty over 
servitude, and would themselves desire that slavery were abo- 
lished, if that abolition could take place without oveituming 
their end fortunes, and yrithout any shock to their personal 
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Becnrity. The injustice and the calamities which have accom- 
panied precipitate attempts, form the greatest objection to pro- 
jects of emancipation. 

This operation could not take place suddenly, except by a 
violent revolution, which, by displacing all men, by destroying all 
property, by putting all persons into situations to which they had 
not been educated, would produce evils a thousand times greater 
than all the immediate good which could be expected from it,* 

Instead of rendering emancipation burdensome to the master, 
it ought, as far as possible, to be rendered advantageous to him ; 
and the first means which naturally offers itself to this end, is to 
fix a price at which every slave shall have the right to purchase 
his freedom. Unfortunately, there is a strong objection to this 
means. From the moment of its adoption, the interest of the 
master is in opposition to that of his slaves. He will attempt to 
prevent them from acquiring the sura necessary to their ransom. 
To leave them in ignorance and to keep them in poverty, to cut 
their wings as fast as they grow — such will he his policy. But 
this danger arises only from fixing the price. The liberty of 
redeeming themselves at such prices as may be agreed upon has 
no inconvenience. The interest of the slave would induce him to 
do his best, in order that he might have a greater price to offer. 
The interest of the master would induce him to suffer the slave 
to grow rich as fast as possible, in order to draw from him a 
heavier ransom. 

A second means consists in limiting the power to dispose of 
slaves by will, so that where there is no successor in the direct 
line, emancipation shall be a right. The hope of inheritance is 
always very feeble in distant successors, and no such hope would 
exist after the law was once known. There could be no injustice 
where there was no disappointment. 

We might go a little further. At each change of the proprie- 
torship, even in successions the nearest, a small sacrifice of pro- 

* Beoent ezperienoe in the West Indies seems to contradict this 
theory ; so does the case of the Polish lordships, cited in the lost para* 
graph of the chaptw.— Translator, 
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perty might he made to liberty, by the liberatiozi, for example, of 
a tenlh part of the slaves. Such a loss would not present itsdf 
to the heir as of any determinate amount. The defedcation of a 
tenth part of the inheritance would scarcely be perceptible. 
AX the moment of succeeding to the estate it would be less a 
loss than a slight privation of gain. As respects nephews, who 
have an additional hope of succession on the side of their fathers, 
the tax in favour of liberty might be still greater. 

This offering to liberty ought to be determined by lot. Choice, 
under pretext of selecting the most worthy, would be a source of 
intrigues and abuse. It would be more fruitful in discontent and 
jealousy than in happiness. The lot is impartial; it gives to all 
an equal chance of happiness ; even those whom it does not favour 
it allows to participate in the charm of hope, and the fear of being 
deprived of this chance for certain specified offences would be an 
additional pledge for the fidelity of the slaves.* 

The emancipation ought to take place by families rather than 
individually. A father enslaved, and a son free ; a father free, 
and a son enslaved ; what a disagreeable, — ^what a shocking con- 
trast ! what a. source of domestic chagrin ! 

There might be other means of accelerating an object so de- 
sirable ; but they can only be discovered by studying the par- 
ticular circumstances of each country. 

These bonds of slavery, which the legislator cannot cut at a 
single blow, time dissolves little by little; and the march of 
liberty ,though slow, is not the less sure. The whole progress of 
the human mind, of civilization, of morals, of public wealth, and 
of commerce, brings on, little by little, the restoration of individual 

* This means might tempt the slaves to employ murder to accelerate 
their liberty — a very serious objection to this lottery. We may observe, 
however, that its uncertainty would lessen the danger. There would be 
less temptation to commit a crime, the fruits of which might go entirely 
to others. But the temptation may be wholly got rid of, if it were pro- 
vided that this partial emancipation should not apply to oases where the 
master was poisoned or assassinated, either by his slaves or by some one 
unknown. In this way, this means of liberation would become a sate* 
guard to the maater. 
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fiberfy. England and France haFe been wbat Rnsaia, Folandi 
and a part of Germany now are. 

ProprietoTB ought not to be alarmed at this change. Those 
who own the land have a natural power over those who can Uto 
only by their labour. The apprehension that freemen, at liberty 
to go where they choose, would abandon their natiye soil, and 
leave the earth uncultivated, is a fear absolutely chimerieisl, 
especially when the emancipation goes on gradually. Because 
it is seen that the slave runs aways when he can, it is concluded 
that, were he free, still he would nin away. The opposite con- 
clusion would be much more just. The motive for flight exists 
no longer, and the motives for remaining retain all their force. 

We have seen in Poland some proprietors, enlightened as to 
their true interest, or animated by a love of glory, carry into 
effect, throughout vast lordships, a total and simultaneous eman- 
cipation. Did this generosity ruin them? Just the contrary: 
the farmer, having an interest in his own labour, has soon put 
hims e lf into a condition to pay more than the slave ; and the 
domains cultivated by the hands of freemen receive every year 
an addition to their value. 


CHAPTER III. 

Ouardian and Ward* 

Ths feebleness of infancy demands a continual protection. Every- 
thing must be done for an imperfect being, which, as yet, does 
nothing for itself. The complete development of its physical 
powers takes many years ; that of its intellectual faculties is still 
slower. At a certain age it has already strength and passions, 
without experience enough to regulate them. Too sensitive to 
present impulses, too negligent of the future, such a being must 
be kept under an authority more immediate than that of the 
laws ; it must be governed by punishments and rewards, which 
act, not at distant intervals, but continually, and which can 
adapt themselves to all the details of conduct during the process 
of education. 
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In order that a condition of life, or a profession, may be chosen 
for a child, he must of necessity be submitted to a particular 
authority. This choice is founded upon personal circumstances ; 
upon the expectations, the talents, the inclinations of the pupil ; 
upon his facility for adopting one business rather than another ; 
in one word, upon probabilities of success. It is a question too 
complicated to be left to the decision of a public magistrate ; it 
must be determined specially for every case ; and such a deter- 
mination would demand a knowledge of details, which the magis- 
trate could not possess. 

This power of protection and of government, over individuals 
thought incapable to protect and to govern themselves, constitutes 
wardship , — a kind of domestic magistracy, founded upon the 
manifest need of those who are submitted to it, and which ought 
to include all the powers necessary to the fulfilment of its object, 
and nothing more. 

The powers necessary to education are those of determining the 
ward^s method of life, and of fixing his domicile, with those means 
of reprimand and of correction, without which this authority 
would not be efiScacious. Tlic severity of these means may be 
the more easily limited, inasmuch as their application is more 
immediate, more certain, and more varied, and because domestic 
government possesses an inexhaustible fund of rewards ; for at 
an age when nothing is acquired and everything is bestowed, 
there is no concession w^hich may not take the form of remu- 
neration. 

As to the subsistence of the ward, it can be derived from three 
sources only : either from property he possesses in his own right, 
from a gratuitous gift, or from his own labour. 

If the ward has property of his own, it is administered in his 
name and for his advantage by the guardian ; and all that the 
guardian does in that particular, according to the prescribed 
forms, is ratified by the law. 

If the ward have no property, he is supported either at the 
expense of the guardian— -as in the case most common of all, when 
tile wardship is exercised by the father or mother of the child; 
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or at tbe expense of some charitable establishment ; or finally, by 
his own labour, as when, for example, he is bound on apprentice 
in such a way that the period of non-ralue shall bo made up to 
his master by the profitable labour of a subsequent period. 

Wardship being a charge purely burdensome, it is made to fall 
upon those persons who have the greatest inclination to sustain it, 
and the greatest facility for doing so. This is eminently the case 
with the father and mother. Natural affection disposes them to 
this duty more stronglj' than the law ; yet the law which imposes 
it upon them is not useless. It is because instances occur in which 
children are abandoned by their parents, that this abandonment 
has been made an offence. 

If the father, when dying, names a guardian for his child, it is 
to be presumed that he knew better thai# any one ('Iso w'ho had 
the means and the inclination thus to supplj^ his place. His 
choice therefore should be confirmed, unless there are very strong 
reasons to the contrary. 

If the father has made no provision for the wardship, the obli- 
gation ought to fall upon some relation whose interest would induce 
him to preserve the family property, and w^hose honour and affec- 
tion would be a security for the happiness and education of the 
child. In default of relatives, some friend of the ori)han should 
be chosen who would voluntarily underttiko the office, or some 
public officer appointed for that special purpose. 

Some attention should be paid to those circumstances which 
ought to release particular individuals from the duty of wardship, 
such as advanced age, a numerous family, infirmities, or reasons 
of prudence and delicacy — such, for example, os a complication 
of interests. 

Particular precautions against the abuse of this power are to be 
found among the penal laws. An abuse of authority as respects 
the person of the child belongs to the class of personal injuries; 
illicit gains at the expense of the ward’s fortune fall into the class 
of firaudulent acquisitions. The only thing to be considered is 
the particular ctrcumBtance of tbe offence, namely, the violation of 
oanjidence. But though this renders the offence more odious, it it 



*21f WBXJCHLXB OF THE CXTXL CODE. 

always a leason for augmenting the punishment ; on the con- 
trary, as we shall see elsewhere, it is often a reason for diminish- 
ing it ; the position of the delinquent being such that the discovery 
of the offence is easier, the reparation easier, and the alarm imt so 
great In the case of seduction, the character of guardian is an 
aggravation of the crime. 

As regards general precautions, the wardship has often been 
divided; the administration of the property has been given to the 
nearest heir, who in quality of heir had the greatest interest in 
its good management; and the care of the person to some other 
wlative more interested in the welfare of the child. 

Some legislators have taken further precautions, such as for- 
bidding guardians to buy the goods of their wards ; or permitting 
wards to re-assume property sold by their guardians within so 
many years after their majority. The first of these two means 
does not appear liable to great inconvuuienccs ; the second caii- 
not but affect the interest of the ward ; for it diminishes the price 
of his property, in the same proportion that its value is diminished 
in the hands of the purchaser, on account of the precariousness 
of his possession, — a precariousness which prevents him from 
making any improvements ; for in the end they might turn to 
his disadvantage by furnishing the former owner an additional 
motive to reclaim the possessioi: These two means appear useless 
if the sale of the property is required to be public, and under the 
inspection of a magistrate. 

The most simple means of protection is to allow anybody to 
act as the friend of the ward in legal processes against bis guard- 
ian, whether for mismanagement of the property, for negUgence, 
or for violence. The law thus puts those who are too feeble to 
protect themselves under the protection of every man generous 
enough to undertake the charge. 

Wardship being a state of dependence, is an evil which ought 
to cease as soon as there is no danger that its cessation will pro- 
duce a greater evil. But what should be the age of emancipation P 
As to that matter, we must be guided by general presumptions. 
The English law, which has fibced upon the age ^ twenly-one 
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years, seems much more reasonable than the Boman law, which 
aas appointed the age of twenty-five for that purpose, and which 
has been followed throughout almost the whole of Europe. At 
twenty-one the fimulties of man are developed ; he has a peroep-. 
tion of his strength ; he yields to counsel what he refuses to 
authority ; and can no longer bear to be kept in leading-strings. 
So strong is this feeling, that the prolongation of the domestic, 
power often produces a state of irritation and ill-nature equally 
uncomfortable for all concerned. But there are individuals who 
seem incapable of arriving at maturity, or who are much slower 
than others in reaching it. Cases of that nature may be easily 
provided for by prolonging the guardianship whenever occasion 
for it occurs. 


CHAPTER IV. 

Father and Child. 

It has been already mentioned that a father is, in some respects, 
the master, in others the guardian of the child. 

In his character of master, he will have the right to impose 
services upon his children, and to employ their labour for his own 
advantage, till the age at which the law establishes their inde- 
pendence. This right given to the father is an indemnity for 
the pains and expenses of the children’s education. It is well 
that the father should have an interest and a pleasure in the 
education of his children. The advantage which he finds in 
bringing them up is a good thing for both parties. In his quality 
of guardian he has all the rights and all the obligations which 
have been mentioned under that title. 

Under the first relation the advantage of the father is con- 
sidered ; under the second, that of the child. These two relations 
are easily reconciled in the person of the father, on account of 
his natural affection, which leads him much rather to make sacri- 
fices on account of his children, than to avail himself of his rights 
for hk own advantage. 

It would seem, at the first glance, that the legislator need not 
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interfere between fathers and children ; that he might trust to 
ihe tenderness of the parent and the gratitude of the child. But 
this superficial view would be deceptive. It is absolutely neces- 
sary, on one side, to limit the paternal power, and, on the other, 
to maintain filial respect by legal enactments. 

As a general rule, we ought to confer no power by the exercise 
of which the child would lose more than the father would gain. 

This rule has not been followed in Prussia, where, in imitation 
of the Eomans, there has been given to the father the right to 
prevent his son from marrying without any limitation of age. 

As respects the paternal authority, political writers have fallen 
into opposite excesses. Some have wished to make it despotic, as 
among the Romans ; others have wished to annihilate it. Some 
philosophers have thought that children should not be delivered 
up to the caprice and ignorance of parents, but that the state 
ought to raise them in common ; and they cite, in support of this 
scheme, Sparta, Crcjtc, and the ancient Persians. It is not recol- 
lected that this education never existed, except for a small class 
of citizens ; for in those states the mass of the population was 
composed of slaves. 

In this artificial arrangement there would be the difficulty of 
dividing the expense, and of enabling the parents to support the 
burden of education without deriving any advantage from it ; — 
a burden which would weigh the heavier upon parents little 
influenced by motives of tenderness for childi'cn who had become 
almost strangers to them. What would be a still greater incon- 
venience, — these cliildren would not be seasonably formed for 
that diversity of pursuits which they would be called to follow. 
The choice of a business depends upon so many circumstances, 
that it belongs only to parents to fix upon it ; no one else can so 
well judge, either what is proper for the children, what they 
expect, or for what their talents and inclinations are adapted. 
Besides, this system, which counts for nothing the reciprocal 
affection of fathers and children, would have a most fatal effect 
in destroying the family spirit, in weakening the conjugal union, 
in depriving fathers and mothers of the pleasure which they 
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derive from seeing a new generation growing up around them. 
Would they feel the same zeal for the future happiness of 
children who would no longer be theirs ? Would they cherish 
an affection which they had no hope would ever be returned P 
Would industry, no longer animated by the spur of paternal love, 
have the same ardour? Would not domestic enjoyments take a 
turn less advantageous to general prosperity ? 

As a last reason, I shall add, that the natural arrangement, 
which leaves the choice, the mode, and the burden of education 
to the parents, may be compared to a series of experiments for 
perfecting the general system. Everything is advanced ^nd 
developed by the emulation of individuals, and by differences of ‘ 
ideas and of genius ; in a word, by the variety of particular im- 
pulses. But let the whole be cast into a single mould; let 
instruction everywhere take the form of legal authority ,* errors 
will be perpetuated, and there will be no further progress. This 
j>erhaps is saying too much in relation to an idea so chimerical 
but this notion of Plato’s has seduced, in our day, some celebrated 
authors ; and an error which has misled liousscau and Helvetius 
will be likely to find other defenders. 


CHAPTER V. 

0/ Marriage, 

Inde casas postqiLam, ac pelles, ignemque pa/r(vrunt^ 

El mulier conjuncta viro, concessit in imum, 

Casta^que privata veneris connuhia leata, 

Cognita sunt, prolemque ex se videre oreatam. 

Tunc genus humanum piimun molescere cespit, 

Lucamus, v. 1109. 

When huts, and skins, and fire they had prepared. 

And woman joined to man, became as one, 

And chaste connubial joys of private love 

Were known, and offspring from themselves they saw, 

Then first the hnman race began to soften. 

TJxoxs whatever point of view the institution of marriage is con> 
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fUiterad, nothing can be more striking than the utility of that 
lioble oontracti the tie of society, and the basiB of civilization. 

/ ICaariage, considered as a contract, has drawn woman from the 
severest and most humiliating servitude ; it has distributed the 
mass of the community into distinct families ; it has created a 
domestic ma^stracy ; it has formed citizens ; it has extended the 
views of men to the future, through affection for the rising gene* 
ration ; it has multiplied social sympathies. To perceive all its 
benefits, it is only necessary to imagine for a moment what men 
would be without that institution. 

Jhe questions relating to this contract may be reduced to seven. 
Jst. Between what persons shall it be permitted? 2nd. What 
shall be its duration ? 3rd. What its conditions ? 4th. At what 
age may it be contracted ? 5th. At whose choice ? 6th. Between 
how many persons ? 7th. With what formalities? 


Section I. 

Between what Per eons ehall Marriage he permitted? 

If we are guided upon this question by historical facts, we 
shall encounter great embarrassment, or rather, it will be im- 
possible to deduce any single fixed rule from so many contradic- 
tory usages. There will not be wanting respectable examples, 
to authorize unions which we regard as most criminal, nor for 
prohibiting many which we esteem quite innocent. Every people 
pretend to follow in this respect what they call the law of nature ; 
and they look with a sort of horror upon everything not con- 
formed to the matrimonial laws of their own country. Let us 
suppose ourselves ignorant of all these local institutions ; let us 
consult only the principle of utility, for the purpose of discover- 
ing among what persons it is fit to allow, or to prohibit, this 
union. 

If we examine the interior of a family, composed of persons 
who differ among themselves in age, sex, and relatiire duties, 
there will be immediately presented to our minds strong reasons 
for ^iuhibiting certain alliances among several individuals of il 
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There is a reason which weighs direcilj even against ihe eon*- 
neotion of marriage. A father, a grandfather, or an unde hold- 
ing the place of a father, might abuse their power by compelling 
a young girl to contract an alliance with them which would be 
odious to her. The more necessaiy the authority of these rela- 
tives is, the less temptation should they have to abuse it. 

This inconvenience, however, extends but to a small number 
of the cases called incestuous, and is not the weightiest. It is the 
danger of dissolute manners, that is, the evil which would result 
from a transient commerce without marriage, that affords the 
true reasons for proscribing certain alliances. 

If there were not an insurmountable barrier between near rela- 
tives called to live together in the greatest intimacy, this contact, 
continual opportunities, friendship itself and its innocent caresses, 
might kindle fatal passions. The family — that retreat where 
repose ought to bo found in the bosom of order, and where the 
movements of the soul, agitated by the scenes of the world, ought 
to grow calm — ^would itself become a prc'y to all the inquietudes 
of rivalry and to all the furies of passion. Suspicions would 
banish confidence — the tenderest sentiments of the heart would be 
quenched — eternal enmities or vengeance, of which the bare idea 
is fearful, would take their place. The belief in the chastity of 
young girls, that powerful attraction to marriage, would have no 
foundation to rest upon ; and the most dangerous snares would be 
spread for youth in the very asylum where it could least escape 
them. 

These inconveniences may be arranged imder four heads 

1st. JEttl of Rivalry , — The danger resulting from a real or 
suspected rivalry between a married person and certain relatives 
or connections. 

2nd. Prevention of Marriage , — The 4anger of depriving girls 
of the chance of forming a permanent and advantageous establish- 
ment in the way of marriage, by diminishing the confidence of 
those who might desire to marry them. 

Srd. Relaxation of Domestic Piecipline . — ^The danger of invert- 
ing the nature of the relations between those who ought to com- 
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maud and those who ought to obey; or, at least, of weakening 
that tutelary authority which, for the interest of minors, ought to 
he exercised over them by the heads of the family or those who 
hold their place. 

4th. PJiyBical Injury. — Those dangers to the health and strength 
which might result from premature indulgences, 

Talh of Prohibited Alliancee. 

A man shall not marry, — 

1. The wife or widow of his father, or of any other progenitor. 
InoomenienccH 1, 3, 4. 

2. Any descendant. Inconveniences 2, 3, 4. 

3. His aunt. Inconveniences 2, 3, 4. 

4. The wife or widow of his uncle. Inconveniences 1, 3, 4. 

6. His niece. Inconveniences 2, 3, 4, 

6. His sister. Inconveniences 2, 4. 

7. Any descendant of his wife. Inconveniences 1, 2, 3, 4. 

8. His wife’s mother. Inconvenience 1. 

9. The wife or widow of any descendant. Inconvenience 1. 

10. The daughter of his father’s wife by a former husband, or 

of his mother’s husband by a former wife. Inconveniences 2, 4. 

In a code of laws there would be necessary a corresponding 
table of alliances forbidden to the woman : here it would be a 
useless repetition. 

Shall a man be allowed to marry the sister of his deceased wife ? 

There are reasons for and against it. The reason against it is 
the danger of rivalry between the sisters ; the reason for it is the 
advantage of the children. If their mother dies, what an advan- 
tage to them to have their own aunt for a stepmother I What 
more likely to diminish the natural hostility of that connection 
than so near a relationship ? This last reason seems to be the 
weightier ; but to obviate the danger of rivalry, the wife ought to 
have the legal power of forbidding the house to her sister. If the 
wife does not choose to have her own sister in the house, what 
lawfiil motive can the husband have for desiring it ? 

Shall a man be allowed to marry his brother’s widow? There 
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are reasons for and against it, as before. The reason against it is 
still the danger of rivalry ; the reason for it is likewise the advan- 
tage of the children. But both these reasons seem to have very 
little weight. 

My brother has no more authority over my wife than a 
stranger, and cannot see her but with my permission. The 
danger of rivalry on his part seems as small as on that of any 
other person. The reason against is reduced almost to nothing. 
On the other hand, children have little to fear from a father-in- 
law. If a stepmother is not the enemy of the cliildren-in-law, 
it is very remarkable ; but a stepfather is commonly their friend, 
their second guardian. The differences in the condition of the 
two sexes, the legal subjection of the one, the legal empire of 
the other, expose them to opposite weaknesses, which produce 
opposite effects. The uncle is already the natural friend of his 
nephews and his nieces. They have nothing to gain in that 
respect by his becoming the husband of their mother. If they 
find an enemy in a stepfather who is a stranger, the protection of 
their uncle is always a resource. If they find a friend in such a 
stepfather, they have acquired an additional protector, whom 
they would not have had if their uncle had married their mother. 
The reasons for and the reasons against having little force on 
cither side, it would seem that the good of liberty ought to 
incline the balance in favour of permitting such marriages. 

Instead of the reasons which I have given for prohibiting 
alliances within a certain degree of relationship, ordinary morals 
decide peremptorily upon all these points of legislation, without 
taking the trouble to examine any of them. “Nature,’’ it is 
said, “ is repugnant to such alliances ; therefore they are for- 
bidden.” 

This argument alone never can furnish a satisfactory reason 
for prohibiting any action whatever. If the repugnance be real 
the law is useless. Why forbid what nobody wishes to do ? If, 
in fact, there be no repugnance, the reason is at an end ; vulgar 
morality would have nothing more to say in favour of prohibit** 
ing the acts in question, since its whole argument, founded upon 
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rntmal is orertumed hj the contrary supposition. If 

eTerything is to be referred to nature— that is, the bent of desire, 
we must equally conform to her decisions, whatever they may 
be. If those alliances must be forbidden to which she is repug- 
nant, those with which she is pleased must be permitted. 
Nature which hates, merits no more regard than nature which 
loves and desires. 

It is very rare that the passion of love is developed within 
tl^e circle of individuals to whom marriage ought to be forbidden. 
There needs to give birth to that sentiment a certain degree of 
surprise, a sudden effect of novelty. It is this which the poets 
have happily expressed by the ingenious allegory of the arrows, 
quiver, and blinded eyes of Love. Individuals accustomed to 
see each other and to know each other, from an age which is 
neither capable of conceiving the desire nor of inspiring it, will 
see each other with the same eyes to the end of life ; and this 
incHnatioh finds no determinate epoch whence to begin. Their 
affections have taken another course, like a river which has dug 
its bed, and which does not change it. 

Nature, then, agrees sufficiently well with the principle of 
utility. However, it will not do to trust to nature alone. 
There are circumstances in which the inclination may spring 
up, and in which an alliance will become an object of desire 
if it is not prohibited by the laws, and branded by public 
opinion. 

Under the Greek dynasty of Egyptian sovereigns, the heir of 
the throne commonly married one of his own sisters. It was, 
apparently, to escape the danger of an alliance either with a 
subject or a foreign family. In that rank, such marriages might 
be exempt ftom the inconveniences that would attend them in pri- 
vate Ufe, Eoyal opulence would admit a separation and a seclu- 
sion, which could not be maintained in the dwelling of a citizen. 

Policy has produced some similar examples in modem times. 
In our day the kingdom of Portugal has introduced a practice 
not far distant firom that of Egypt ; a reigning queen has had a 
nephew and a subject for her husband. But to escape the blot« 
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of incest, kings and the great can address themselves to an ex^ 
perienoed chemist, who changes at his pleasure the colour of 
certain actions. Protestants, to whom this laboratory is closed, 
have no power to marry their aunts. The Lutherans, however, 
have given the example of a similar extension of privileges. 

The inconvenience of these alliances is not for the persons who 
contract them. The evil is wholly in the example. A permissioii 
granted to some makes others feel the prohibition as a tyranny. 
When the yoke is not the same for all, it weighs the heavier upon 
those who wear it. 

It had been said that these intermarriages of the same blood 
cause the species to degenerate, and that the necessity of crossing 
the races is as great among men as among other animals. There 
might be some force in this objection if it were likely that alli- 
ances among relations, if not prohibited by law, would become 
the most common. But it is enough to show the futility of bad 
reasons ; indeed it would be too much, — were it not an essential 
service to a good cause, to put aside the false and feeble arguments 
by which it is attempted to sustain it. Some well-intentioned 
men are of opinion that no support to good morals, not even a 
false one, ought to be taken away. This error is the same as that 
of those devotees who have thought to serve religion by pious 
frauds. Instead of fortifying it they have weakened it, by ex- 
posing it to the derision of its adversaries. When a depraved 
mind has refuted a false argument, it claims that refutation as a 
triumph over morality itself. 


Seoxtjk II. 

For what time ? Coneideratione on Bivoree. 

If the law did not prescribe any particular duration to this 
contract, if individuals were allowed to form this engagement like 
any other, for a longer or shorter term, what under the auqiioes 
of liberty would be the most common arrangement ? Would it be 
very different from the order now established ? 

' ^leendof the man in this contract might be only the gratiffea^ 
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tioD of a transient passion, and that passion satisfied, he would 
have had all the advantage of the union without any of its incon- 
veniences. It is not the same with the woman ; the engagement 
has for her very durable and. very burdensome consequences. 
After the troubles of pregnancy, after the pains of ehild-birth, she 
is charged with the cares of maternity. Thus a union which 
would give the roan nothing but pleasures, would be for the 
woman the beginning of sufferings, and would lead her to inevit- 
able destruction, if she had not secured beforehand for herself, 
and for the germ which she nourishes in her bosom, the care and 
the protection of a husband. give myself up to you,’^ she says, 

but you shall be my guardian in my state of weakness, and you 
shall provide for the fruit of our love.** Here is the beginning 
of a partnership, which would prolong itself through many years, 
though there were but one child; but successive births form 
successive ties ; as time advances the engagement is prolonged ; 
the bounds first assigned to it presently disappear, and meanwhile 
there is opened a new course of reciprocal pleasures and duties. 

■When the mother can expect no more children, when the father 
has made provision for the support of the youngest of the family, 
can we suppose that the union will be severed ? After a coha- 
bitation of so many years, will the parties think of separating ? 
Will not habit have entwined their hearts by a thousand and a 
thousand ties, which death only can sever ? Will not the children 
form a new centre of union ? Will they not create a new fund 
of pleasures and of hopes ? Will they not render the father and 
mother necessary to each other, by the cares and the charms of a 
common affection which no one else can share with them ? It 
seems, then, that the ordinary course of the conjugal union would 
be for life ; and if it is natural to suppose in the woman prudence 
^ough thus to secure her dearest interests, can we expect less of 
a &ther, or a guardian, whose experience is more mature ? 

The woman has yet an additional interest in the indefinite 
duration of the union. Time, pregnancy, nursing, cohabitation 
itself, all conspire to diminish the effect of her charms ; and she 
must expect that her beauty will decline at an age when the 
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energy of the man is still increasing^ She knows that, having worn 
out her youth with one husband, she will hardly find another ; 
while the man will experience no such difficulty. Accordingly, 
foresight will dictate to her this new clause in the agreement : 

If I give myself up to you, you shall not be free to leave me 
without my consent.” The man, in his turn, demands the same 
promise ; and thus on both sides is completed a lawful contract, 
founded upon the happiness of the parties. 

It seems, then, that marriage for life is the most natural mar- 
riage, the best adapted to the wants and the circumstances of 
families, and, in general, the most favourable to individuals. If 
there were no laws to ordain it, — ^that is, no laws except those 
which sanction contracts in general, — this arrangement would 
always be the most common, because it is best adapted to the 
reciprocal interests of the parties. Love on the part of the man, 
love and foresight on the part of the woman ; the enlightened 
prudence and affection of parents, — all conspire to imprint the 
character of perpetuity upon this alliance. 

But what shall we think if the woman adds this clause : ** We 
shall not be at liberty to separate, though hereafter wo come to 
hate each other as now we love ?” Such a condition would seem 
an act of folly; it has something about it contradictory and 
absurd which shocks at the first glance ; everybody would agree 
in regarding such a promise as rash, and in thinking that hu- 
manity requires it to be omitted. 

But it is not the woman who asks, it is not the man who 
invokes this absurd and cruel clause ; it is the law, which im- 
poses it on both, as a condition which cannot be avoided. The 
law comes in between the contractors ; it takes them by surprise 
in the midst of youthful transports, in those moments which open 
all the perspective of happiness ; and it says to them, You form 
this connection in the hope of enjoyment ; but I warn you, you 
are entering a prison of which the gate will never open. I shall 
be inexorable to the cries of your grief, and though you wound 
each other with your chains, I cannot suffer them ever to be 
loosened.” 
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To beliero in the per&ction^of the object beloved, to belieTe in 
tile etemiijr of a passion &lt and inspired, these are illusions 
which ire may well pardon in two children blinded by love. But 
indent lawyers, and legisktors grey with age, do not yidd 
themselves up to such chimeras. If they believe in this eternity 
of passion, why do they take au’ay a power which nobody would 
use? But no; they foresee inconstancy, they foresee hatred; 
they foresee that the most violent love may be succeeded by more 
violent antipathy ; and with the cold-blooded indifference of care- 
less unconcern, they pronounce the eternity of the marriage vow, 
oven though the sentiments in which it originated shall be fol- 
lowed by feelings entirely the reverse. If there were a law 
which forbade the taking a partner, a guardian, a manager, a 
companion, except on the condition of always keeping him, what 
tyranny, what madness it would be called ! Yet a husband is a 
companion, a guardian, a manager, a partner, and more yet; and 
still, in the greater part of civilized countries, a husband cannot 
be had except for life. 

To live under the perpetual authority of a man you hate, is of 
itself a state of slavery; but to bo compelled to submit to his 
embraces, is a misfortune too great even for slavery itself. Is it 
said that the yoke is mutual? That only doubles the mis- 
fortune. 

Since marriage presents to the generality of men the only 
means of satisfying fully and peaceably the imperious desires of 
love, to turn them fium it is to deprive them of its pleasures, 
and is to do an evil of no small magnitude. Now what more ter- 
rible bugbear than the indissolubility of this contract ? Whether 
it be a marriage, a service, a country, a condition of any kind, 
the prohibition to go out of it must operate as a prohibition to 
enter in. 

It is enough just to indicate another observation, well founded, 
but common. As marriages are more rare, inhdelity to the 
marriage bed is more frequent; the more seducers, the more 
•eduotioiis. 

When death is the only deliverer, what horrible temptatioiis, 
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whit criniei may ramlt from a position so fatal ! The examptei 
which lemaiii unknown, are perhaps more numerous than those 
which oome to Ughi What most commonly takes plaoe upon 
these occasions is How easy is crime, even to 

unpezrerted hearts, where nothing but inaction is needed to oo» 
complidi it ! Expose a detested wife and a beloved mistress to a 
i*ommon peril ; will efforts as generous and as sincere be mads 
for the one as for the other f 

It must not be dissembled that there are objections against 
the dissolubility of marriages; which I now proceed to state, and 
to answer. 

Fint Objection . — If divorce were allowed, neither party would 
regard their lot as irrevocably fixed. The husband would look 
round to find some woman who pleased him better ; the wife, in 
like manner, would be employed upon comparisons and projects 
to procure a better husband. There would result a perpetual 
and mutual insecurity in this important state, on which every 
plan of life depends. 

Afuwer. — Ist. This same inconvenience exists in part, under 
other names, during an indissoluble marriage, whenever, accord- 
ing to the supposition, aff(K:tion is extinguished. In that case, it is 
not a new wife that is sought for, but a mistress; it is not a second 
husband, but a lover. The strict duties of marriage, and its 
prohibitions so easily eluded, rather serve to produce inconstancy 
than to prevent it. It is well known that prohibition and con- 
straint are a stimulus to the passions. Is it not a truth of expe- 
rience, that even obstacles, by occupying the imagination, and 
by recalling the mind to the same object, serve only to increase 
the desire of surmountiDg them? The rule of liberty would 
produce fewer stray fancies than the law of conjugal captivity. 
Bender marriages dissoluble, and there would be more apparent 
eeparatioiis, but fewer real ones. 

2Dd. We should not confine ourselves to a consideration of 
tho evil of the tiling ; we most look also at its advantages. Both 
parties knowing what they might lose, would enltivate those 
means pleasing from which tiieir mntosl slEwtion orighisted* 

% 
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They would take more pains to study and to humour each other’s 
disposition. They would perceive the necessity of making some 
sacrifices of inclination and self-love. In one word^ care, atten- 
tion, complaisance, would be prolonged after marriage; and what 
is now done only to gain affection, would then be practised to 
preserve it 

3rd. Young persons about to be married would not be so often 
sacrificed by the avarice and the cupidity of their parents. It 
wpuld be necessarj' to give some attention to inclinations before 
forming a union which rc^pugnance might break. That real 
suitability upon which haj)pineB8 depends,— correspondence of 
age, of education, and of taste, — would then enter into the cal- 
culations even of prudence. It would no longer be possible to 
marry properly without marrying the owner of it. Before 
forming an cstablisliment, some attention would be paid to 
secure its durability. 

Second Objection , — Each party, regarding the connection as 
transitory, would espouse with indifference the interests, espe- 
cially the pecuniary intcre8l.s, of the other. Hence, profusion, 
negligence, and bad economy of every kind. 

Answer , — There is the same danger in partnerships of com- 
merce, yet the evil is very rarely felt. A dissoluble marriage 
has one tie which such partnerships have not, — the strongest, 
the most durable of all moral ties, — an affection for their common 
children, which cements the affection of the married couple. We 
see this bad economy, attendant upon an indissoluble marriage, 
much oftoner than on a partnership of commerce. Why ? It is 
the effect of indifference and disgust, which produces in married 
people who are tired of each other a continual need of separation, 
and of something to distract their attention. The moral tie of 
the children is dissolved. Their education, the care of their 
future happiness, is hardly a secondary object; the charm of 
common interest vanishes ; each, engaged in a separate pursuit 
of pleasure, cares little what may happen to the other. This 
principle of disunion introduces a thousand kinds of n^ligenoe 
and disorder into their affairsi and the ruin of their fortune ia 
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rerj often a consequence of the estrangement of their hearts, 
Under the reig^ of Kberty, this evil would not exist. Before 
disuniting their interests, disgust would have separated their 
persons. 

Facility of divorce tends rather to prevent prodigality than to 
produce it Each would bo carefbl of giving so all-sufficient a 
ground of discontent to an associate, whose esteem it would be 
nm'ssary* to conciliate. Economy estimated at all its worth by 
the interested prudence of both parties would always be so great 
u merit in their eyes, that it would cover a multitude of faults, 
and many wrongs would be forgiven for its sake. MortK)ver, it 
would be very evident that, in ease of a divorce, that party who 
had gained the reputation of misconduct and prodigtility, would 
have much less chanvv of forming a new and advantageous con- 
nection. 

T^irif Object ion. — The dissolubility of marriage would produce 
in the strongtT party a disposition to maltreat the feebler, in 
order to force consent to a divorce. 

Answer . — This objection is solid; it merits the greatest atten- 
tion on the part of the legislator. Fortunately, a single precau- 
tion will be sufficient to diminish the danger. In case of bud 
treatment the party ill-treated should alone bo set at liberty. 
Thenceforth, the more desirous a husband might be of a divorce, 
for the sake of a subsequent marriage, the more fearful he would 
bt' of ill conduct towards his w'ife, lest such actions might be 
construed os violence intended to force her consent. Gross and 
brutal means being prohibited, attractive means would be his 
only resource for persuading her to a separation. He would 
tempt her, if he had the means, by the offer of an independent 
provision ; or he would find another husband for her as the price 
of his ransom. 

Fourth Ohjeetion^ — What would become of the children after the 
law had dissolved the union between their father and mother. 

Answer. — What would become of diem if death had diwolved 
it? In the case of divorce the disadvantage to which they are 
tebjeoted is not so great. The children may continue to live 

p 2 
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with that parent whose cares are most necessary to them ; for 
^helaw consulting their interest will confide the boys to the 
ihiher and the girls to the mother. The great danger of children 
after the decease of a parent is, that of passing under the control 
of a stepfather or of a stepmother, who may look upon them with 
hostile eyes. Girls are especially exposed to the most vexatious 
treatment under the habitual despotism of a second mother. In 
the case of divorce this danger does not exist. The boys will 
have their father to educate them — the girls will have their 
mother. Their education will suffer less than it would have done 
from domestic discords and hatred. If the interests of the children 
would justify the prohibition of second marriages in case of 
divorce, for a much stronger reason might the same prohibition 
be justified in the case of death. 

The dissolution of a marriage is an act sufficiently important 
to be submitted to formalities which would have the effect more 
or less to counteract the operation of caprice, and to leave the 
]>arties time for reflection. The intervention of a magistrate is 
necessary, not only to establish the fact that there has been no 
violence on the part of the husband to force the wife^s consent, 
but also to interpose a delay, longer or shorter, between demand- 
ing and obtaining the divorce. 

This is one of those questions upon whic h opinions will always 
be divided. Every person is inclintHl to approve or to condemn 
divorce according to the good or the evil which he may have 
seen to result from certain particular cases, or according to his 
own personal interest. 

In England a marriage can be dissolved only when the adultery 
of the wife is proved. But it is necessary to pass through many 
tribunals, and, as an Act of Parliament on this subject costs at 
least five hundred pounds sterling, divorce is accessible only to a 
very limited class. 

In Scotland the adultery of the husband is enough to found a 
axvorce upon. In this respect the law exhibits a certain degree 
sf ihoility ; yet it is not destitute of rigour. While it diasolvea 
the mamage it prohibits the goil^ purty from contracting another 
with the aooompUoe of his offianoe. 
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In Sweden dirorce is allowed for adultery on either aide, which 
there amounts to the same thing as permitting it by mntual con- 
sent ; for the hnsband suffers himself to he accused of adultery^ 
and the marriage is dissolved. 

In Denmark it is the same, provided collusion cannot be 
proved. 

Under the code Frederic the parties can separate at pleasure, 
and many again after a yearis solitude. It would seem that 
some part of this interval would be better employed in delaying 
the divorce. 

At Geneva adultery is a ground of divorce; but it may also 
take place for mere incompatibility of character. A woman, by 
leaving her husband’s house and retiring among her friends or 
relations, gives him occasion to ask a divorce, which demand, if 
persisted in, always has its legal effect. Divorce is rare. It is 
proclaimed in all the churches ; and that proclamation is a sort 
of punishment or public censure always dreaded. 

After marriage, in France, was made dissoluble at the pleasure 
of the parties, in two years then^ took place at Paris, out of all 
the marriages in that city, between five and six hundred divorces. 
But it is very difficult to judge of the real effects of on institution 
so new. 

Divorces are not common in those countries where they have 
been a long time permitted. The same reasons which prevent 
legislators from permitting them det(T individuals from availing 
themsidves of the permission. The government which prohibits 
them deciders, by so doing, that it understands the interests of 
individuals better than they do themselves. If such a law has 
any effect at all it must be a bad one. 

In all civilized countries the woman who has experienced 
cruelties and bad treatment on the part of her husband, has ob- 
tained ftom the tribunals what is called a teparcttt<m ; but this is 
not attended by a liberty to either party of marrying again. The 
ascetic principle, hostile to pleasure, has only consented to the 
assuagement of suffering. The ontraged woman and her tyrant 
nndergo the same lot ; but this apparent equality covers an in* 
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equality too real* Opinion leaves a great freedom to the man, 
while it imposes the strictest restraints upon the woman. 


Section III. 

On what Condition ? 

The only question here is, to discover those general conditions 
of marriage which, according to the principles of utility, suit the 
greatest number best ; for it ought to be left to the persons in- 
terested to fix upon the particular stipulations of their contract ; 
or in other words, the conditions ought to be left to their will, 
with som(i general exceptions. 

First Condition. The wife shall be subject to the will of the 
husband^ reserving an appeal to the courts of justice. There may 
at any moment arise a contradiction between the wills of two 
persons who pass their lives togi'ther. The good of peace requires 
that a pre-eminence should be established which may prevent or 
end these contests, lint why should the man govern ? Because 
he is the stronger. In his hands the power maintains itself. 
Give the authority to the woman, and every moment a revolt 
would break out on the pm't of her husband. This n^ason is not 
the only one. It is probable that the man, by his kind of life, 
has acquired more experience, mon* aptitude for affairs, moit* 
steadiness of mind. In thesi? resjun ts there are exceptions; but 
there ore exceptions to ever}’ g(*neral rule. 

I have said, reserving an appeal to the courts of justice. For it 
is not our object to make the man a tyrant, and to reduce to a 
j)as8ive states of slavery the sex, which by its feebleness and its 
tcndemcBs, most needs the protection of the laws. The interests 
of women have been too often sacrificed. By the Homan law the 
rules of marriage are a code of violence ; the man receives the 
lion’s share. But those, on the other hand, who out of some 
vague notion of justice and generosity wish to give to the woman 
an absolute equality, only spread for her a dangerous snare. To 
absolve her by law, as far as possible, from the necessity of pleasing 
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lier husband, would operate to weaken her empire instead of 
strengthening it. 

Man, assured of his prerogatiTO, is not disturbed by the in* 
quietudes of jealousy, and enjoys it while he yields it. Substitute 
for this arrangement, a rivalry of powers; the pride of the stronger 
would be continually wounded, it would convert him into a dan- 
gerous antagonist ; and looking more at what was taken from him 
than at what was left, he would turn all his efiforts towards rt'- 
ostablisliing his pre-eminence. 

S cond Condition. T’Ac control of the affairs of the family shall 
rest icith the man alone. This is the natural and immediate con- 
sequence of his authority. Besides, it is commonly upon his 
labour that the support of the family depends. 

Third Condition. Property shall be enjoyed in common. The 
reasons are, first, the good of equalit}'; second, the benefit of 
giving both parti(‘8 the same inU'rest in the domestic prosperity. 
But this condition is necessarily modified by tlie fundamental 
rule which submits the wife to Ihi* power of the husband. Differ- 
ences in the mode of life and in the nature of property ^ill 
require a great many deUiils; but this is not the place to give 
them. 

Fourth Condition. The wife shall observe conjugal fidelity. The 
n^asons why adultery should be made an offence wdll be given in 
the Penal Code. 

Fifth Condition. The hnuband shall observe the same conjugal 
fidelity. The n^asons for punishing adulU ry on the mauV part, 
are far less cogent. Still they are strong enough to justify this 
legal condition. They will be explaintnl in the Penal Codo. 


Skctiov IV. 

At what Age. 

At what age shall marriage be permitted ? It ought never to 
be allowed before the age at which the contracting parties are 
supposed to know the extent of the cngagement| and this requi- 
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flitum ought to be still more strict in countries where the manisge 
is indissoluble. What precautions are not necessary to prevent a 
rash engagement in a case in which repentance will be useless? 
Surely, in such a case, this right of contracting a marriage ought 
not to be allowed at an age earlier than that at which the indi- 
vidual is entrusted with the management of his property. It is 
absurd that a man should be able to dispose of himself for life, at 
an age when bo cannot sell a piece of land of the value of ten 
crowns. 


Section V. 

At whose Choice, 

On whom shall the choice of a husband or a wife depend ? This 
question presents an apparent, or rather a real absurdity; as 
though such a choice could possibly belong to any other thatrilia. 
parties interested. 

The law should never trust this power to fathers. They lack 
two things essential to its exercise : the knowledge requisite for 
such a choice, and a will directed to the true end. Parents and 
children neither see nor feel alike. They have not the same 
interest. Love is the motive of the young ; and for that, old men 
care but little. In general, fortune is a trifling consideration 
with the children ; it absorbs all the fathi r’s thoughts. The son 
wishes to be happy ; the father wishes him to seem so. The son 
is ready to sacriflee every interest to that of love; the father 
wishes that interest to be subordinate to every other. 

For a father to receive into his family a son-in-law or a 
daughter-in-law whom he dislikes, is a vexatious circumstance ; 
but is it not more cruel that the child should be deprived of 
a companion who would make him happy ? Is the pain of the 
fkther equal to that of the child ? Compare the probable dura- 
tion of the father’s life with that of the son, and consider if you 
ought to sacrifloe that which is beginning to that which is ending. 
Such is the objection to the mere right of preventing a manriage. 
How much stronger would it be if a pitiless tyrant mi^t abuse 
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the toideniess and the timidity of his daughter, and foroe her to 
marry a husband whom she hated? 

The attachments of children depend very much upon their 
fathers and mothers. This is partly true of the sons, and almost 
wholly so of the daughters. If the parents neglect to use this 
right, if they do not apply themselves to direct the inclinations 
of their children, if they abandon to chance the choice of their 
acquaintances, whom ought they to blame for the imprudences of 
youth ? 

But in taking from the parents the power to restrain nnd to 
comp(»l, there is no need to take from them the power of mode- 
rating an4^*t«rding. The marriageable age may bo divided into 
two (jxJehs. During the tirst, the want of consent on the part of 
thjKjmrents should be enough to prevent the marriage ; during the 
'^icond, they might still hare the power of retarding for some 
months the celebration of the contract. This time might be 
allowed the parents to try what they could do in the way of 
advice. 

There exists a very singular custom in a country of Europe 
cedebrated for the wisdom of its institutions. The consent of the 
father is necessary to a minor, unless the lovers can run a hundred 
leagu(‘S before being caught. But if they are so lucky as to arrive 
in a ei rtain village, and to procure at the moment some passer by 
to pronounce a nuptial benediction, without any questious asked 
or answered, the marriage is valid and the father is ousted of his 
authority. Has this privilege been left in existence for tho 
encouragement of fortune-hunters. Or is there a secret desire of 
weakening the paternal power and of favouring what are elsewhere 
called 


SEcnoH VI. 

J9W many Parti$$ to the Contract? 

Between bow many persons may this contract of marriage 
aubsist at the same time ? In other terms, ought polygamy to bo 
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tolerated ? Polygamy is simple or complex. Simple polygamy 
is polygyny j multiplicity of wives, or polyandia, multiplicity of 
husbands. 

Is polygyny useful or hurtful ? All that anybody has been 
able to say in its favour relates to certain particular cases, to 
certain transient circumstances — as when a man by his wife’s 
sickness is deprived of the pleasures of marriage, or when by his 
employment he is obliged to divide his time between two houses. 

That polygyny might sometimes be agreeable to a man, is likely ; 
but it never would be so to the women. For every man favoured 
by it, the inUirests of two women would be sacrificed. 

Ist. The effect of such a license would aggravate the inequality 
of. conditions. Superiority of wealth has too great an ascendancy 
already, and such an institution would increase it. A rich man 
negotiating wdth a poor girl would avail himself of his position 
to secure the right to give her a rival. Each of his wives would 
find herself reduced to half a husband, when she might have made 
happy another man, who in consequence of this unjust arrange- 
ment is deprived of a companion. 

2nd. Wliere would be the peace of families ? The jealousies 
of rival wives would spread among their children. They would 
form two opposite parties, two little armies, each having at its 
head a proU'ctress equally powerful, at least so far as rights wen? 
concerned. Wlnit a scene of contentions I what fury 1 what ani- 
mosity ! From the enfeeblement of paternal ties would result a 
like enfeeblement of filial respect. Each son would see in his 
father the protector of his enemy ; all his acts of kindness or of 
severity, inteiq)reted by opposite prejudices, would be attributed 
to unjust sentiments of favour or of hatred. The education of the 
children would be wretched in the midst of these hostile passions, 
under a system of favour or oppression which would spoil some 
by rigour and otliers by indulgence. In the East polygamy may 
be consistent with peace ; but it is slaverj" that prevents discord, 
one abuse palliates another, all are tranquil under the same yoke. 

There would result from polygamy an increase of the husl^d’a 
authority. "What zeal to satisfy him ! 'What delight at antici- 
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pating a riTal in an act pleasing to the husband ! Woutd this be 
an evil or a good ? Those persons who, out of a mean opinion of 
women, think they cannot be too submissive, find polygyny admir- 
able. Those who think that the ascendancy of the sex is favour- 
able to refinement of manners, that it augments all the pleasures 
of society, that the mild and persuasive authority of women is 
salutary in the family, must esteem polygyny a great evil. 

It is not neeeswtry seriously to discuss either polyandia, or 
('omplex polygamy. Too much has been said even on polygjmy, 
were it not necessary to point out the* true basis upon which 
manners n^st. 


Sectiox VII. 

TTith what Formalities. 

The formalities of the marriage contract ought to have two 
ohjecti in view : — 1st. To establish the fact of the free consent 
of the parties, and of the lawfulne8.s of tht‘ir union. 2nd. To 
make known the marriage, and to sec ure proofs of its celebra- 
tion. It is projKT, besides, to (explain to the contracting parties 
the legal rights which they rt‘S{>ec lively acquire*, and the legal 
obligations they assume. 

Most nations have made this act ver\' solemn; and, without 
doubt, ceremonii's which strike the imagination wiwe to impn^ss 
ufwm the mind the forc*c and dignity of the contract. 

In Scotland, the law far too accommodating, exacts no for- 
mality whatever. A mutual declaration of marriage, in the pre- 
sence of a witness, is enough to render the contract valid ; and 
therefore it is that English minors, impatient of restraint, 
hasten to nlieve themselves by an off-band marriage at a village 
on the Scotch frontier, callc*d Gretna Oreen. 

In establishing tlie forms of marriage there are two dangers to 
be avoided ; — Ist. That of rendering them so embarrassiag as 
to prevent marriage, when there is wanting neither freedom of 
consent nor capacity to contra^^t. 2nd, That of giving to the 
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persons who are required to be present at the formalities the 
power of abusing that right, and of employing it to some bad 
end* 

In many countries one must watch a long time in the vestibule 
of the temple before arriving at the altar. Under the name of 
an affiance the chains of marriage arc worn without its enjoy- 
ments. For what serves this preliminary, except to multiply 
embarrassment, and to spread snares? The code Frederic is 
loaded, in this respect, with useless restraints. The English law, 
on the other hand, is remarkable for its simplicity and clearness. 
By the English law the parties know what they are about ; they 
are marric'd, or ihrj are not married ; there is no intermediate 
eondition. 
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PART FIRST. 

OF OFFENCES. 


INTRODUCTION. 

Thb object of this first part is to describe offences, to classify 
them, and to point out the circumstances by which they are 
aggravated or extenuated. It is a treatise upon diseases, which 
of necessity precedes the inquiry as to cures. 

The common nomenclature of offences is not only incomplete*, 
it is deceptive. Unless we begin by reforming it, we never shall 
be able to dispel the obscurity in which the science of penal legis- 
lation is involved. 


CHAPTER 1. 

Clarification of Offencei. 

What is meant by an offence? The sense of this word varies 
according to the subject under discussion. If the question relates 
to a system of laws already established, offencr are whatever the 
legislator has prohibited, whether for good or for bad reasons. If 
the question relates to a theoretical research for the discovery of 
the best possible laws, according to the principle of utility, we 
give the name of offence to every act which we think ought to 
be prohibited by reason of some evil which it produces or tends 
lo produce. Such is the only sense of this word throughout this 
treatiae. 
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The most general dassification of offences may be derived from 
the classes of persons who suffer by them. They may be divided 
into the four following kinds : — 

Ist. Private Offences. — ^Those which are injurious to such or 
such assignable individuals,* other than the delinquent himself. 

2nd. Reflective Offences, or Offences against One's Self. — ^Those 
by which the delinquent injures nobody but himself; or, if he 
injures others, it is only in consequence of the injury done to 
himself. 

3rd. Semi-puUic Offences, — Those which affect a portion of 
the community, a district, a particular corporation, a religious 
sect, a commercial company, or any association of individuals 
united by some common interest, but forming a circle inferior in 
extent to that of the community. 

It is never a present evil nor a past evil that constitutes a 
semi-public offence. If the evil were present or past, the 
individuals who suffer, or who have suffered, would be assignable. 
It would then be on offence of the first class, a private offence. 
In semi-public offences the point is a future evil, — a danger 
which threatens, but whicli us yet attacks no particular indi- 
vidual. 

4th. Public Offences, — Those which produce some common 
danger to all the members of the state, or to an indefinite num- 
ber of non-ossignablo individuals, although it does not appear 
that any one in particular is more likely to suffer than any 
other.f 

* An oMeignahle individual is sneh or such an indindual in particolar, 
to tbe ezolusiou of every other ; aa Peter, Paul, or William. 

t The fewer individuals there are in a district or a corporation, the 
more probable it is that the parties injured will be assignable ; so that it 
is sometimes difficult to determine whether a given offence is private or 
semi-public. The more considerable the district or corporation is, the 
nearer do the offences which affect them approach to publio offences. 
These three dasses are consequently liable to be confounded more or less 
with each other. But this inconvenience is inevitable in aD the ideal 
iiviaioas which we are obliged to establish for the sake of order and 
perspioaity. 
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Suh-dkaion of Offeneoi, 

SuB^iiinsioN OF Priyats Offskcss.— 'Since the happiness of an 
individual flows from four sources, the offences which may attack 
it can be arranged under four divisions 

1st. Offences against the person. 

2nd. Offences against property. 

3rd. Offences against reputation. 

4th. Offences against the condition ; that is, against 
domestic or civil relations, such as the relation of father and 
child, husband and wife, master and servant, citizen and magis- 
trate, &c. 

Offences which are injurious in more respects than one 
may be designated by compound terms; as offences against 
the person and property, offences against the person and repu- 
tation, &c. 

Sub-division of Reflective Offences. — O ffences against one’s 
self art', properly speaking, vices and imprudences. It is useful 
to classify them, not in order to subject them to legislative seve- 
rity, but rather to remind th<* legislator, by a single word, that 
such or such an action is bi'yond his sphere. 

The sub-division of thi*se offences is exactly the same as that 
of offences of the first class ; we are vulnerable by our own hand 
in as many points as by the hand of another. Vft cun injure 
ourselves in our |KT8on, our property, our reputation, our civil 
and domestic condition. 

SuB-DivisiuN OF Semi-PC iiuc Offences.— T he greater part of 
these offences consist in the violation of those laws of which the 
object is to protect the inhabitants of a district against the dif- 
ferent physical calamities to w’hich they may be exposed. Such 
are laws for preventing the spread of contagious diseases, for pra* 
serving dykc*s and causcw'ays, for restraining the ravages of 
hurtful animals, for guarding against famine. The offences 
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whicli tend to produce calamities of this sort fonn the first kind 
of semi-public offences. 

Those semi-public offences whicb may be consummated with- 
out the intervention of a natural scourge, such as threats against 
a certain class of persons, calumnies, libels which touch the 
honour of some sect or company, insults to some object of reli- 
gion, thefts of property belonging to societies, the destruction of 
the ornaments of a city, these and others like them form a second 
kind of semi -public offences. The first sort are founded upon 
some calamity ; Die second sort arise from pure malice. 

SuB-Di VISION OF PunLic Offences. — Public offences may be 
arranged under nine divisions. 

Ist. 0 cnees against External Security. — Those which tend to 
expose the nation to tlie attacks of a foreign enemy; such as 
every act whicli provokes or encourages hostile invasion. 

2nd and 3rd. Offences agaimt Justice and the Police. — It is diffi- 
cult to draw the lino which separates these two branches of ad- 
ministration. Their functions have the same object — that of 
maintaining the internal peace of the state. J ustice regards in 
particular offences already committed ; her power does not dis- 
play itself till after the discovery of some act hostile to the 
security of the citizens. Police applies itself to the prevention 
both of offences and calamities ; its expi*dients arc, not punish- 
ments, but precautions; it foresees evils, and provides against 
wants. 

Offences against justice and police are those which have a ten- 
dency to thwart or to misdirect the operations of these two 
magistracies. 

4th. Offences against the Public Force . — Those which have a 
tendency to thwart or misdirect the operations of the military 
force destined to protect the state, both against external enemies 
and against such internal adversaries as the government cannot 
subdue except by an armed force. 

6th. Offences against the Public Treasure . — Those which tend to 
diminish the revenue, and to disturb or divert the employment of 
Ainds destined to the service of the state. 
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6tlL Offences against Popvlafion. — ^Those which tend to a dimi- 
nution of the numbers of the community. 

7th. Offences against yational Wealth , — Those which tend to 
diminish the quantity or the value of the property belonging to 
the individual members of the community. 

8th. Offences against the Sovereignty, — It is the more difficult 
to give a clear idea of these offences because there are many states 
in which it would be almost impossible to resolve the question of 
fact — Wliere does the supreme power reside ? The following is 
the simplest explication. Vi^c ordinarily give th(^ colbnitive name 
of government to the whole ass(*mblage of persons charged with 
the different political functions. The're is commonly in states a 
verson or a body of persons who a**8ign and distribute to the mem- 
bers of the government their several departments, th(*ir several 
functions and prerogatives, and who have authority over them and 
over the whole. The person or the colh'ction of persons wliicb, 
exercise this supreme power is called the sovereign. Offences 
against the sovereignty are those which tend to thwart or to mis- 
direct the openitions of the sovereign, thus having a din'ct ttmdcmcy 
to thwart or misdirect the operations of tljc different parts of the 
government. 

9tb. Offences against Pcligion. — Governments cannot possess 
either an universal knowledge of u liat passes in tH‘crct nor on 
inevitable power which leaves tin* guilty no means of es(;ape. To 
supply these imperfec:tions of human power it has been thought 
nt‘ct?8sary to inculcate a belief in supernatural powiT. I 
geni'mlly of all religious systems, and not of any one in particular. 
To this superior power is attribuU*d a disposition to nuiintain the 
laws of society, and to punish or to reward, at some future time, 
such acts as may have escaped punishment or may have failed to 
be rewarded among men. Religion is rc^presenUd os on allegorical 
personage chargiKl with pres(*n’ing and strengthening among 
mankind a fear of this supreme judge. It follows that to dimi- 
nish or to pervert the influence of religion is to diminish or to 
pervert, in the same proportion, the service which the state re- 
ceives from it, whether that service is exercised in repressing 

E 2 



TSnrdFLBS Of TUB PENAL CODE. 


mme or encouraging virtae. Whatever tends to thirart or to 
misdirect the operations of this power is an offence against 
religion.^ 


CHAPTER III. 

Some other Divisioiu. 

The divisions of which we are about to speak may all be resolved 
into the fundamental divisions already given ; but they are some- 
times employed for thc^ sake of brevity, and to mark some parti- 
cular circumstance in the nature of offences. 

1st. Complex Offences^ in opposition to Simple Offences , — An 
offence which makes a joint attack upon the person and reputation, 
or upon the reputation and property, is a complex offence. A 
public offence may include a private offence. For example, a 
peijury which saves a criminal from pxinishment is a simple offence 
against justice ; apeijury which saves a criminal and at the same 
time causes the punishment to fall upon a person who is innocent 
includes a public and a private offence. It is a comi)lex offence. 

2nd. Principle and Accessory Offences , — The principal offence 
is that which produces the evil in (jui stion ; accessor}* offences arc 
acts wliich have a greater or less preparatory force towards the 
production of the principal offence. In the crime of countcTfeit- 
ing tlie true principal offence is the act of issuing the false money, 
for thence comes his loss who receives it. The act of fabricating 
the false money in this point of view is only an accessory offence. 

8rd. Positive and ^^cyative Offences . — Positive offence is the 
result of an act inUmded to produce that end. Negative offence 
results from a neglect to act, from not doing w hat one is bound 
to do. 

• The question here relates to tlio utility of religion in a political point 
of view, not to its truth. I say offences ayainst reHyionj the abstract 
entity, not offtnee^ ay at nsi Qod^ the Existent Being. For how can a sin- 
fhl mortal offend an impassive Beiny^ or affect his lia^ipiness 2 Under 
what class could this imaginary thence be arranged ? Would it be an 
ofltooe sgiinst his person, his property, his repatatkm, or his oonditunf 
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'With rrspect to dc&mation, Horace has well diatmgniahed 
these two modifications of the offence : — 

Al>ietdem qu% rodit amicum^ 

Qwi non di^fendiU alio cnlpanU . ... hie ni^or eoL 

■■ ■— Who blames an absent firiend,-* 

Another blaming, who does not defend him, 

They both are black. 

Great offences arc generally of the positive kind. The gravest 
of the negative kind belong to the class of public offences. If the 
shepherd allows himself to sltHjp, the flock will suffer. 

There are many cast's of negative offence, which, in a perfect 
system, might and ought to be placed by the side of positive 
offences. To induce a man to go with a lighted candle in 
his hand into a room which we know to bo full of loose gun- 
powder, and so to cause his death, is a positive act of homicide ; 
while seeing him go of his own accord, and suffering him to do 
it, without waniing him of the danger, is a negative offence to be 
ranged under the same hcad.^ 

4th. Imaginary Offences , — These are acts which produce no real 
evil, but which pnjudice, mistake, or the ascetic principle, have 
caused to be regarded as offences. They vary with time and 
place. They originate and end, they rise and they decay, with 
the fSdso Opinions which serve us their foundation. Such at 
Rome was the offence for which vestal virgins were buried ob've. 
Such are heresy and sorcerj^ which have caused so many 
thousand innocent victims to pc^rish in the flames. 

To give an idea of these imaginary offences it is not necessary 
to prepare a catalogue of them ; it will be enough to indicate 
some principal groups. We say to the legislator, •‘The evil 
attributed to such actions is imaginary ; it will be better not to 
prohibit them by law.” Such is our advice ; — to the legislator, 
however, not to the citiaen. We do not say, — •• becanse they 
are imaginary, it will be well to commit them in spite of publio 
opinion and the laws.” 

* It is proper to obseire, however, that mga^ve oflhnoes do not In* 
spire the tame degiee of afaurm, and that th^ are rerj difficnlt to ptovsb 
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Imaginary ofTenccs are, Ist. Offences against lawswliicli im- 
pose religious belief, or religious practices. 2nd. Offences which 
consist in making innocent bargains, bargains forbidden by the 
laws for false reasons ; usury, for example. 3rd. The offence of 
an artist or other person emigrating from his native country. 
4th. Offences which consist in the violation of prohibitive rules 
of which the effect is to fetter one class of citizens for the benefit 
of another, such as a prohibition to export wool, intended to 
favour the manufacturer at the expense of the farmer. 

Wo shall 8(‘e liereafter that so far as the public is concerned, 
offences which originates in the sexual appetite, when there is 
neither violence, fraud, nor interfer('nc(‘ with the rights of others, 
and also offences against one’s self, may be arranged under this 
head. 


CHAPTER IV. 

Evil of the Second Order. 

The alarm which diffeix'nt offtmees inspire is susceptible of many 
degrcHts, from disqui(‘t up to terror. 

But does not the more or less of alarm depend on the imagina- 
tion, tlie temperam('iit, age, sex. position, c‘x]M*rience ? Can w’e 
calculate* beforehand effects which vaiy’ with so many causes? 
Hus alarm so rc'gular a progress that its degrees cun be measure^d s 

Though that which is subject to the imagination, a faculty so 
changeable and so fantastic, cannot Ik* nduced to rigorous 
precision, yet the general alarm produced by diftVrtnt offences, 
follows proportions sufticiently constant, and capable of being 
determined. Alarm is greater or less, according to the following 
circumstances.^ 

Ist. The greatness of tlie evil of the first order. 

2nd. The intention of the delinquent; 

3rd. Tlie position which has furnished him an opportunity to 
commit the offence. 

^ AH these oiroumstanoes, except the first and last, hare this in oom- 
mon, that they render the repetition of the olTenco more probablew 
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*4{h His motive. 

6th. The greater or less facility of preventing like offences. 

6th. The greater or less facility of concealing them, and of 
escaping punishment. 

7th. The character of the delinquent. To this head belong 
relapses. 

8th. The condition of the individual injured, by virtue of 
which those in a like condition may or may not feel the impression 
of fear. 

It is in the examination of these circumstances that we shall 
find the solution of the most interesting problems of penal juris- 
prudence. 


CHAPTER V. 

Evil of the firet Order, 

The evil of the first order resulting from an offence may be esti- 
mated according to the following rules : — 

let. The evil of a complex offence will be greater than that of 
either of the simple offences into which it can be resolved. 

A peijury, of which the effect shall be to cause the punishment 
of an innocent person, will produce more evil than a perjury 
which procures the discharge of a guilty one. In the former 
case there is a private offence combined with the public offence; 
in the latter ca.se there is only a public offence. 

2nd. The evil of a derai-public or public offence, which evil 
propagates itself, wiW be grc atiT than the el'll of a private offence 
of the same kind. It is a greater evil to carry a pestilence into 
a whole continent, than into some small island with few inha- 
bitants, and little frequented. It is this tendency to spread, in 
which consists the particular enormity of arson and inundation. 

3rd. The evil of a demi-public or public offence, which, instead 
of multiplying itself, tends constantly to subdivision, will be leas 
than that of a private offence of the same denomination. If the 
public treasuiy be robbed, the evil of the first order will be leas 
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ihan in the case of an equal robbery committed upon an indi* 
Fidnal ; for the evil which the indiTidual has suffered can be 
made np by granting him at the public expense an indemnity 
equivalent to his loss. This being done, things will be brought 
to the same state as if the theft, instead of being committed upon 
Paul or Peter, had been directed against the public treasury.* 

Offences against property are the only ones susceptible of this 
repartition ; and the evil of these offences is diminished in pro- 
portion as it is distributed among a greater number, and as the 
individual sufferers are richer. 

4th. The total evil of an offence is increased, if there result 
flrom it a consequential evil to the same individual. If in con- 
sequence of an imprisonment, or a wound, you have lost a place, 
a marriage;, a lucrative busine ss, it is plain that these losses are a 
net addition to the primitive evil. 

6th. The total evil of an offence is increased, if there result 
from it a derivative evil, which tails upon some other person. If 
in consequence of a wrong done to you, your wife or your chil- 
dren feel the miseries of want, this is an incontestable addition to 
the primitive evil. 

Besides these rules, which enable us to estimate the evil of the 
first order, we must take the aggravations into account ; that is, 
the particular circumstances wdiich augment the evil. We shall 
presently exhibit a complete table of them, founded upon the 
following principles: — 

Ist. Augmentation of evil resulting from an extraordinary 
portion of physical pain, not of the essence of the offence. Addition 
of Phy$ical pain. 

2nd. Augmentation of evil by a circumstance which, to the 
essential evil of the offence, adds the accessary evil of terror. 
Addition of terror. 

8rd. Augmentation of evil fVom some extraordinary oircum- 
stanoea of ignominy. Addition of diegrace. 

* But though, in a oms like this, the evil of the first <»der is lass, it is 
not so with the evil of the second order-*that is, the nlnim. But this 
will bo considered in its proper plsoe. 
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4th. Augmentation of evil fiom the irreparable nature of the 
damage. Irreparable damage* 

5th. Augmentation of evil arising from the extraordinary sen* 
sibility of the individual injured. Aggravation of Buffering. 

These rules are absolutely necessary. W c must be able to cal- 
culate the evil of the first order, because in proportion to its 
apparent or real value, alarm will be greater or less. The evil of 
the second order is only a reflection of the evil of the first order. 
Other circumstances, however, modify the a! arm. 


CHAPTER VI. 

Of Intention. 

Whethee a man commits an offence knowingly and willingly 
or unwillingly and undesignedly, the immediate evil is e:|actly 
the same. But the alarm which results is verj’ different. Wo 
regard him who has done an evil with knowledge and design^ as a 
bad and dangerous man. He who has done an evil without 
designing and without knowing it, is looked upon as a man to be 
feared only by reason of his inadvertence or his ignorance. 

The security felt by the public, notwithstanding the eomrais- 
sion of an offence, when the act was unintentional, is not sur- 
prising. Observe the circumstances of the act. The delinquent 
had no design to put himself in opposition to the law. He has 
cither committed the offence because he lacked a motive to 
abstain from it, or it resulted from an unfortunate concourse of 
circumstances; it is an isolated and fortuitous fact, which has 
no tendency to produce a repetition of itself. But an offence in- 
tentionally committed is a permanent cause of evil. We see in 
what the delinquent has done wimt he W'ishes to do, and what 
he is able to do again. His past conduct is a prognostic of his 
future conduct. Beside the idea of a villain saddens and frightens 
us. It recalls to our minds that dangerous and mischievous class 
which surrounds us with secret snares, and carries on its conspi* 
racies in silence. 



250 


PMKCIPLES or THE PEKAL CODE. 


The people, guided by a just instinct, almost always say of 
an unintentional offender that he is more deserving of pity than 
nt blame. In fact, a man of no more than ordinary sensibility 
cannot but experience the most lively regrets at evils of which 
he is the innocent cause. He needs consolation rather than 
punishment. He is even less to be feared than any other man ; 
his regrets for the past furnish a particular security for the 
future. 

Beside, an offence co umlttcd without intention holds out the 
hope of indemnity. When a delinquent expects to encounter 
punishment, he takes precautions to cover himself against the 
law; an innocent man acts openly, and will not think of refusing 
a legal reparation. 

Such is the general principle. Its ai)plication is a matter of 
considerable difficulty. To become well acquainted with all the 
char(^terifltics of intintion, it is nc^cessary to examine aU the 
different possible suites of mind at the moment of action, as 
respects design and knowledge ; and how numerous are the pos- 
sible modifications of the understanding and the will ! 

An archer shoots an arrow' on w'hich is written, “For Philip’s 
left eye;** the arrow strikes Philip’s left (ye. Here is an inten- 
tion corresponding exactly to the fact. 

A jealous husband surprises his rival, and to perpetuate his 
vengeance, mutilates him. The operation produces death. In 
this case the intention to kill was not full and absolute. 

A hunter sees a deer and a man close together. He really 
thinks that he cannot shoot at the deer without danger to the 
man. However, he shoots ; and the man is killed. In such a 
case the killing was voluntary, but the intention to kill was only 
indirect. 

As to the relation of the understanding to the different circum- 
stances of an action, it may be in three states : knowledge, igfUh 
ranee, mmnformation. You may know that a beverage is a 
poison ; you may know nothing about it ; you may think it 
can do only a trifling injury, or that it is, in certain cases, a 
remedy. 
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Such are the preliminaries for settling the question of inten* 
tion. I shall not attempt at present to enter further into this 
difficult subject. 


CHAPTER VIL 

Position of the Delinquent ; its Effect upon Alarm. 

There are offences which anybody may commit ; there are others 
dependent upon a particular position wliioh furnishes the delin* 
quent an occasion for the offence. 

This latter circumstance tends, in general, to diminish the 
alarm by contracting its sphere. 

A larceny produces a general alarm. An act of peculation 
committed by a guardian upon his ward produces hardly any. 

Whatever might be the a’ arm caused by the extortions of an 
officer of the police, n contribution levied by robbers upon the 
highway produces terror infinitely greater. Why? Because 
everybody sees that an extortioner in place, however rapacious, 
still has some restraints and some limits. He must have occa- 
sions and pretexts to abuse his power; while robbers on the 
highway threaten all the world, at all times, and are not at all 
controlled by })ublic opinion. 

This circumstance has the same sort of influence upon other 
kinds of offences, such as sc^duction and ailultery. You cannot 
seduce the first woman you meet, as you might rob her. Such 
an enterprise requires an intimate accjuaintancc*, a certain cor- 
respondency of rank and fortune — in one word, the advantage of 
a particular position. 

Of two homicides, one committed to secure an inheritance, the 
other as a means of robbery ; the first evinces a more atrocious 
character, but the second excites the greater alarm. The man 
who feels confident of the good disposition of his heirs experiences 
no sensible terror at the first event ; but what security can he 
have against robbers? The villain who commits a murder to 
make sure of an inheritance is not likely to change into a high- 
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way assassm. He will hazard a danger for the sake of an estate 
which he would not risk for a few crowns. 

This same observation may be extended to all offences which 
imply a violation of deposit, an abuse of confidence, or a misuse 
of power, whether public or private. They cause less alarm in 
proportion as the situation of the delinquent is more peculiar, the 
number of persons in similar situations smaller, and the sphere of 
the offence more limited. 

However, there is one important exception. If the delinquent 
is clothed with great powers ; if he envelopes in his sphere of 
action a great number of persons ; his situation, though peculiar, 
increases the circuit of alarm instead of diminishing it. Let a 
judge undertake to rob, to kill, to tyrannize ; let a military officer 
make it his business to jdunder, to vex, to shed blood ; the alarm 
they will excite, being pro])ortion€*d to the extent of their powers, 
may surpass that of the most atrocious robberies. 

In these elevated positions, alarm may be created even without 
offence. A simple mistoke without bad intention may cause the 
most lively terror. Is an innocent man condemned to death by 
an honest but ignorant judge? The moment this mistake is 
known the public confidence is wounded, the shock is everywhere 
felt, and inquietude reaches the highest point. 

Fortunately, this kind of alarm may be arrested at once, by 
the displacement of incompetent officer. 


CHAPTER VIII. 

The Influence of Motiree upon the greatneee of Ahrm. 

the offence in question proceeds from u particular motive, rare, 
and belonging to a class of motives small in number, the alarm 
will have little extent. If it proceeds from a motive common, 
firoquent, and powerful, the alarm will have a greater extent, 
because a greater number of persons will feel themselves to be in 
danger. 

Compare the results of an assassination committed by a robberi 
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with those of an assassination committed for revenge. In the 
first case, the danger is regarded as almost universal ; the second 
is a crime which terrifies those only who have enemies, and enemies 
whose hatred has reached an uncommon pitch of atrocity. An 
offence which grows out of a party quarrel causes a greater alarm 
than the same offence when produced by private hostility. 

Towards the middle of the lust century, there existed in Den- 
mark and a part of Germany, a religious sect whose principles 
were more frightful than the blackest passions. According to 
these fanatics, not good actions, but repentance, was the surest 
means of gaining heaven ; and the efficacy of repentance would 
be the greater the more it absorbed all the faculties. Now, the 
more atrocious was the crime, the greate r certainty there was of 
giving to remorse an expiatory force sufficiently energetic. Upon 
the strength of this logic, a madman sought to merit salvation 
and a hanging, by the murder of an infant child. If this sect 
had been able to maintain itself, the human race would have come 
to an end.^ 

Motives arc commonly spoken of as good or had. This is an 
error. Every motive, in the final analysis, is the perspective of 
a pleasure to be procured, or of a pain to be avoided. Now the 
same motive, which in certain cases leads to the performance of 
an action esteemed good, or indiff<Tent, may h*ttd in oUier eases 
to an action reputed to be bad. A beggar steals a loaf; another 
person buys one ; a third works, that ho may get the means to 
buy. The motive which actuates all three, is one and the same, 
to wit, the phy.sical pain of hunger. A pious man founds a hos- 
pital for the poor, another goes on a pilgrimage to Mecca, a third 
assassinates a prince whom he thinks to be a hendic ; their motive 
may be exactly the same, — the desire of conciliating the Divine 
favour, according to the different opinions which they have formed 

• I have somewhere read that the grc?at Frederic, when the first in- 
stance of this fanaticism made irs appearance in Prussia, ordered the 
assassin to be shut up in a madhouse. He thought patting him to death 
would be rather a reward than a pu ni sh me nt. This was enough to pat 
a stop to the crime. 
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of it. A geometrician lives in an austere retreat, and gives himself 
up to the profoundest labours ; a man of the world ruins himself 
and a multitude of creditors by excessive expenditures ; a prince 
undertakes a conquest, and sacrifices myriads of men to his pro- 
jects; an intrepid warrior rouses the courage of a beaten people, 
and triumphs over an usurper ; — all these men may be animated 
by a motive exactly the same, the love of reputation. 

In this way, we might examine all motives, and we should 
perceive that each of them may give birth to actions the most 
laudable, or the most criminal. Motives then ought not to be 
regarded as exclusively good or bad. 

However, in considering the whole catalogue of motives, that 
is, the whole catalogue of pleasures and pains, we may classify 
them according to the tendency which they seem to have to unite 
or to disunite the interests of the individual and of the community. 
Upon this plan, motives may be distinguished into four classes, — 
purely socialmotire^ benevolence; semi-HociaJ mot ivcRy the love 
of reputation, the desire of friendship, nligion ; arif {-social motireSy 
antipathy in all its branches ; pemmal moiiresy pleasures of sense, 
love of power, pecuniary inteiYst, the desire of self-preservation. 

The personal motives arc the most <*minently usc^ful, the only 
ones whose action can never be suspended, because nature has 
intrusted to them the preservation of individuals. They are the 
great wheels of society ; but their movements must be regulated, 
moderated, and maintained in a right direction, by motives drawn 
from the two first classes. 

It must not bo forgotten that even the anti-social motives — 
necessary, to a certain degree, for the defence of the individual 
—may, and often do, produce useful actions, actions absolutely 
necessary to the existence of society ; for example, the denounce- 
ment and prosecution of criminals. 

Another classification of motives may be made, by considering 
their more common tendency to produce good or bad effects. The 
social and demi-social motives may be called tutelary motiree ; the 
anti-sooial and personal may be denominated eeducitve mofrWs. 
These denominations must not be taken in a rigorous sens^ but 
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they are not without justice and truth ; for whenever there is a 
conflict of motives acting in opposite directions, it is found that 
the social and demi-social motives generally operate in conformity 
with utility, while the anti-social and personal motives are those 
which tend the other way. 

Without entering into a deeper investigation of motives, let us 
stop at that point in which the legislator is interested. To judge 
an action it is necessaiy to look first to its efiects abstracted from 
everything else. The effects being well ascertained, we may in 
certain cases ascend to the motive, in order to discover its influ- 
ence on the greatness of the alarm, but without giving any atten- 
tion to the good or bad quality which its common name implies.’*^ 
For the most approved motive cannot transform a pernicious action 
into an action us('ful or indifferent ; nor can a motive the most 
reprobated tninsfonn a useful action into a bad one. All 
that the motive can do is to raise or lower the moral quality of 
the action. A good action prompted by a tutelary motive becomes 
better; a bad action founded on a seductive motive is so much the 
worse. Let us apply this theory to practice. A motive belong- 
ing to the seductive class is no offence in itself, but it may form a 
means of aggravation, A motive of the tutelary class will not 
have the effect to justify or to cxciisi*, but it may serve to diminish 


• What I mean by the commm names of motives are those namos which 
cany with them an idea of approbation or disapprobation. A neuter 
name is that which expresses the motive without any association of 
blame or praise ; for example, pecuniary interest^ Imw of power^ desire of 
friendship or favour, whether of Ood or man, curiosity, love of reputation, 
pain from the infliction of an injury, desire of self-preservation. But these 
tnotivea have common names, as avarice, cupidity, ambition, vanity, 
vengeance, animosity, &c. When a motive bears a name of reprobation, 
it seems contradictory to maintain that any good can result from it ; if 
it bears a name of favour it seems equally contradictory to soppose it can 
result in evih Almost all moral disputations rest upon this foundation 
of ambiguity. To cat them up by the roots, it is only necessary to give 
neuter names to motives. We can then go on with the examination of 
their effects, wUlumt being disooncerted by the common association of 
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ike necessity of a punisliment ; in other wordsi it forms a ground 
of exteMMtion. 

Let us recollect that there is no room for considering the motiTe 
except when it is manifest and palpable. It would often be rery 
difficult to discover the true or dominant motive, when the action 
might be equally produced by different motives, or where motives 
of several sorts might have co-operated in its production. In the 
interpretation of these doubtful cases it is necessary to distrust 
the malignity of the human heart, and that general disposition to 
exhibit a brilliant sagacity at the expense of good nature. We 
involuntarily deceive even ourselves as to what puts us into action. 
In relation even to our own motives we are wilfully blind, and 
are always ready to break into a passion against the oculist who 
desires to remove tlu' (iutanict of ignorance and prejudice. 


CHAPTER IX. 

JFhcilitj/ or Difficulty of Preventing Offenm, Their Influence on 

Alarm. 

The mind sets itself at once to examine the means of attack and 
the means of defence, and according as the offence is judged more 
or less easy to be consummated, our inquietude is greater or less. 
This is one of the rt^isons which raises the evil of an act of robbery 
so far above that of a theft. Force can effect many things which 
would be beyond the reach of stratagem. Robbery directed 
against a dwelling-house is more alarming than robbery on the 
highway ; that done by night is more terrifying than that done in 
the day-time ; that which is combined with arson than that which 
is limited to ordinary means. 

On the other hand, the greater facility we see in repelling an 
offence, the less alarming it appears to us. The alarm cannot be 
very great when the offence cannot be pcrj>etrated except with the 
consent of him who suffers by it. It is easy to apply this prin- 
ciple to cases of fraudulent acquisition, seduction, duels, and to 
offences against one’s self, particularly suicide. 
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The rigonr of laws against dozncstio theft has doubUess on* 
ginated in the difficulty of guarding against it But the aggra* 
Tstion which results fix>m that circumstance is not equal to the 
effect of another circumstance which tends to diminish the alarm» 
to wit, the peculiarity of position necessary to furnish occasion 
for the theft. The domestic thief once known is no longer don* 
gerous. He needs my consent to plunder me ; I must introduce 
him into my house and give him my confidence. When it is so 
easy to guard against him, he can inspire only a very feeble 
alarm.* 


CHAPTER X. 

Effect prodticed upon Alarm hy greater or lees Facilities for 
Secrecy^ 

Tee alarm is greater when by the nature or the circumstances of 
the offence it is more difficult to discover it or to find out its 
author. If the delinquent remains unknown, his success is an 
encouragement to him and to others ; there seems no limit to the 
impunity of similar offences, and the injured party loses the hope 
of indemnity. 

There are offences which admit particular precautions adapted 
to secrecy, such as a disguise, the choice of the night as the time 
of action, and anonymous, threatening, extorsive letters. 

There are also distinct offences which arc committed to render 
the diiftK)very of other offences more difficult. Persons are impri* 
soned, abducted, or murdered for the sake of suppressing their 
testimony. 

In cases where by the nature of the offence the author must be 
known, the alarm is considerably diminished. Thus a personal 
injury, resulting from some momentaiy' trans{)ort of passion, 
ejccit^ by the presence of an enemy, inspires less alarm than a 

* The prinoips] reason against serority of punishment in this case is, 
that it gives masters a repognanoe to prosocate, and of course favonrs 
Impmiity^ 
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theft which affects concealment, although the evil of the first 
order may be greater in the former case than in the latter* 


CHAPTER XI. 

Effect of the Delinquent' b Character upon Alarm, 

The character of the delinquent will be presumed from the 
nature of the offence, especially from the magnitude of the evil 
of the first order, which is the most apparent part of it. Other 
presumptions will be furnished by circumstances and details 
attending the perpetration of the offence. 

The charactcT of a man will appear more or less dangerous, 
according as the tutelarj^ motives appear to have more or less 
empire over him, as compared with the seductive motives. 

There are two reasons why character ought to exert an influ- 
ence upon the choice and the quantity of the punishment ; first, 
because it augments or diminishes the alarm ; secondly, because 
it furnishes an index of sensibility. There is no need of em- 
ploying such strong means to restrain a character, weak, but 
good at bottom, as would be necessary in case of an opposite 
temperament. 

The grounds of aggravation which may be derived from this 
source are as follows : — 

1st The less on injured party is capable of defending himself, 
the stronger ought to bo the natural sentiment of compassion. 
The law of honour, coming to the support of this instinct of pity, 
makes it an imperious duty to be tender with the feeble, and to 
spare those who cannot resist. The first index of a dangexuus 
character is oppression of the weak, 

2nd. If weakness alone ought to excite compassion, the sight 
of Buffering ought to act in that direction with a yet stronger 
force. A refusal to succour misfoitune forms of itself a presump* 
tion little favourable to character. But what we think of 
him who selects the moment of distress to add new anxieties to 
an aiBicted spiriti to render a disgrace more bitter by a new 
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affront, or to complete the plunder of suffering poverty? The 
second index of a dangerous character is aggrmaUon of 

3rd. It is an essential branch of moral police, that those who 
have been able to form superior habits of reflection, those in 
whom greater wisdom and experience can be presumed, should 
obtain the regard and the respect of those who have not been 
able, in the same degree, to acquire habits of reflection, and the 
advantages of education. This kind of superiority is commonly 
met with among the most distinguished citizens, in comparison 
with the less elevated, among the old men and the more aged of 
the same rank, and in certain professions consecrated to public 
instruction. There have been formed among the mass of the 
people sentiments of deference and of respect, relative to these 
distinctions : and this respect, which is of the greatest use in 
repressing without effort the seductive passions, is one of the 
most solid foundations of morals and of laws. The third index 
of a dangerous character is diareBpect towards superiors, 

4th. When the motives which have led to crime are compara- 
tively light and trifling, it is twident that the sentiments of 
honour and benevolence have very little force. If that man is 
esteemed dangerous who is pushed by an imperious desire of 
vengeance to transgress the laws of humanity, what shall be 
thought of him who gives himself up to acts of cruelty out of a 
mere motive of curiosity, imitation, or amusement ? The fourth 
index of a dangerous character is gratuitous cruelty. 

6th. Time is particularly favourable to tho development of 
the tutelary motives. At the first assault of a passion, as at tho 
first blast of a storm, the sentiments of virtue may bend for a 
moment ; but if the heart is not perverted, reflection presently 
restores their former force, and leads them back in triumph. If 
a considerable space of time has elapsed between the project of a 
crime and its accomplishment, it is an unequivocal proof of a 
ripe and settled wickedness. The fifth index of a dangerous 
character is prmuediiatiofs. 

6th. The number of accomplices is another mark of depravity. 
This concert supposes reflection^ and a sustained and continuous 

s % 
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plan* BeddeSi the tmion of seyeral against one is the donUe 
mark of omeltjr and of cowardice. The sixth index of a dan- 
gerous character is eompWaey. 

To these grounds of aggravation may be added two others less 
easy to clasrify— and violation of eonfiieneo. 

FaUehood impresses a deep and degrading blot upon the 
character, which even brilliant qualities cannot efface. In this 
respect public opinion is just. Truth is one of the first wants of 
man ; it is one of the elements of our existence ; it is as necessary 
to us as the light of day. Every instant of our lives we are 
oblig^ to form judgments and to regulate our conduct according 
to facts, and it is only a small number of these facts which we 
can ascertain from our own observation. There results an abso- 
lute necessity of trusting to the reports of others. If there is in 
these reports a mixture of falsehood, so far our judgments are 
erroneous, our motives wrong, our expectations misplaced. We 
live in restless distrust, and we do not know upon what to put 
dependence. In one word, falsehood includes the principle of 
every evil, because in its progress it brings on at last the disso- 
lution of human society. 

The importance of truth is so great, that the least violation of its 
laws, even in frivolous matters, is always attended with a certain 
degree of danger. The slightest deviation from it is an attack 
upon the respect we owe to it. It is a first transgression which 
facilitates a second, and familiarizes the odious idea of false- 
hood. If the evil 'of falsehood is so great in things which are 
themselves of no consequence, what must it be upon those more 
important occasions, when it serves in itself os the instrument 
of crime? 

Falsehood is a circumstance sometimes essential to the nature 
of an offence, and sometimes simply accessory. It is necessarily 
involved in peijury, and in fraudulent acquisition under all its 
modifications. In other offences it is collateral and aocidentaL 
It is only in relation to these latter offences that it can furnish a 
separate ground of aggravation. 

^ FiMM^o/Obii/Sdsiicsbasreferenoetoaparticulsrpositionito 
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in intrusted power which imposes upon the delinquent some 
strict obligation which he has riolated. It may be considered 
sometimes as the principal offence and sometimes as an accessory 
offence* It is not necessary to enter here into details. 

There is one general remark which may be made upon all these 
grounds of aggravation. Though they all furnish indications 
unfavourable to the character of the delinquent, that is no reason 
for a proportionate augmentation of punishment. It will be 
sufficient to modify it in a certain way analogous to the attending 
aggravation, and so as to excite in the minds of the citizens a 
salutary antipathy against the aggravating circumstance. But 
this will become more clear when wo treat of the means of ren- 
dering punishments characteristic.^ 

Let us now pass to the extenuations^ which may be derived 
from the same source of character, and which should have an 
effect to diminish punishment. 1 give this name to circumstances 
which furnish a favourable indication with respect to the cha- 

* We may here propose a qaestion interesting to the moralist and the 
legislator : — If an individual indulges in actions which the public opinion 
condemns, but which, according to the principles of utility, it ought not 
to condemn, can we deduce from this circumstance an indication nn- 
iavourable to his character ? 

I answer, that a virtuous man. though he submits in general to the 
tribunal of public opinion, may still vindicate his independence in par- 
ticular cases, in which he thinks the judgment of that tribunal contrary 
to reason and his own happiness ; or where it demands a sacrifice painful 
to him, and of no real use to anybody. Take a Jew at Lisbon for example } 
he dissembles, he violates the laws, ho braves an opinion which has all ths 
force of popular sanction in its favour, and is he therefore the worst of 
men ? Shall he be thought capable of all crimes ? Would he calumniate, 
rob, and commit peijury if be had a hope of doing it with impunity P Ko : 
a Jew in Portogal is no more given to these offences than olsewbere.— 
Let a monk permit himself secretly to violate some of the absnrd and 
painftil observaooes of his convent, does it follow that he is a fidse and 
dangerous man, ready to violate his word upon a point where probity is 
involved P This oonolosion would be quite unfounded. Simple good 
•ense, enHgbtened by self-interest, is often able to explode a geneiat 
err o r , withont leading on that account to a contempt of essential laws. 
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racter of the delinquent, and which tend in consequence to leaeen 
the alarm. They may be reduced to nine 

1st. Absence of bad intention. 

2nd. Self-preservation. 

3rd. Provocation. 

4th. Preservation of some near frienu. 

5th. Transgression of the limit of self-defence# 

6th. Submission to menaces. 

7th. Submission to authority* 

8th. Drunkenness. 

9th. Childhood. 

It IS a point cointnon to ihrse eircum stances, except the two 
last, that the ofl’enc^c does not originate in the will of the delin- 
quent. The priinur}’ cause is the w't of another, the will of 
another, or some phyHie4il ueeideiit. Aside from that event, the 
offendi*r M'ould not have dr(‘uined of the offence ; he would have 
remained e ntirely innocjeiit ; and, (*ven though he should not 
punishinl, his future <;ondu(!l would still be us good as if he had 
not committiKl the offence. 

Each of the eireumstonces above enuint'mted demands de tails 
and oxj)lanfitions ; but 1 shall ejonfino luysedf Iu-ri to the ob8e‘rva- 
tion that the judge must be* allowed a great latitude in appre- 
ciating the validity and extent of tliese^ diffeRnt grounds of 
extenuation. 

Does the question Rdutc' to u provoeatiou? A provocation, to 
desi'rve indulge^nee, must be nvent ; it imist have been received 
in the course* of the same quant*!. But what coustituU'S the 
same quam*l ? What ought to be looked uj)on it** a mx?nt injury ? 
It is iKKje'ssary to truce lines of demarcation. Let not the sun go 
down upon your wraths is the pR'cept of ScriptUR\ Sle?ep ought 
to e^alm the trans{)ort of the passions, the fever of the senses, and 
prepare the mind for the influence of the tutelary motives. In 
the case of homicide, this natural period might servo to dis- 
tinguish what is premeditated and what is the effect of sudden 
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In the case of drunkenness it is necessary to examine if the 
intention to commit the offence did not exist beforehand^ if the 
drunkenness were not feigned, and if it were not designed to 
create energy for the perpetration. Bepetition ought, perhaps, 
to annihilate this excuse. He who knows by experionoe that 
wine renders him dangerous, does not merit indulgence for the 
excesses into which it may lead him. 

The English law does not admit any pica of extenuation in 
the case of drunkenness. That would be, it is said, to excuse 
one otfene(‘ by another. This rt‘asoning stx'nis to be hardhcarU*d 
and superiiria] ; it springs from the asc’ctie principle, — that austen^ 
and hypocritical doctrine which those of u certain profes.sion think 
themselves obligi'd to mniiitaiu, but which is scouted by all the 
n?st of the world. 

As to childhood, we do not here 8[>eak of that tender age w'hich 
is not r<‘S|K)nsil)lc forit*^ actions, and at which punishnumts would 
produce no effect. Infancy of that sort is not an extenuation j 
for in fact there is no offence. Such a child is notu inonil agent. 
What good would be done* by punishing judicially, for the crime 
of arson, an infant four years old ? • 

Within what limits ought this ground of extenuation to be 
restricted ? A limit siifficiently reasonable seems to l)e tlie epoch 
at which enough of mental maturity is presumed to release a 
pc’rson from pupilage, and to niidcr him nuistiT of hirnsc^lf. 
Before that jH riml he is not thought to have suilicient understand- 
ing to Ik* intnistod wdth the mauageiueUt of his own affairs. Why 
should the law despair before it allows him to hope ? 

It is not intendi'd that the ordinuiy^ punishment ought neces- 
sarily to be diminishtKl in the case of evciy t>ffence committed 
bt*fore the age of majority. That diminution ought to depend 
upon all the circumstances of the ca.se*. What is intended is, 
that afU*r that i*poch is passed, puinshment shall no longer be 
liable to diminution under the plea of childhood. 

Infamous punishments are those which ought principally to be 
remitted under this plea. He who has no hope of recovering his 
reputation will hardly recover his virtue. 
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, Wlien 1 speak of the age of migontji I do not mean tke Boman 
mi^orityi fixed at twenty^fire yean ; because it is an injustioe 
and a folly to retard so long the liberty of men, and to retain 
them in tl^ leading-strings of infiincy after the fhll derelopment 
of their faculties. It is the English rule of twenty-one yean 
which I have in view. We have seen Great Britain governed 
for yean by a minister who managed, with great reputation, the 
infinitely complicated system of its finances, long before the age 
at which, in the rest of Europe, he would not have been capable 
of selling an acre of land. 


CIIAPTEIl XII. 

Ca9e$ in whkk ihert u no Alarm. 

There is no alarm whatever in those cases in which the only 
persons exposed to danger an? incapable of fear. 

This circumstance cxplnius the insensibility of many nations 
on the subject of infuiiti(;ide, that is, homicide committed on the 
person of a new -horn infant, with tli(‘ coum*nt of the parents. I 
say with their coment^ for otherwise the alarm would be almost 
the same os if the sufferer wc?re an adult. As the susceptibility 
to fear is less on the j)art of infants, the more n^adily is paternal 
tenderness alarmed on their account. 

I do not justify tlieso nations. It is a striking additional 
mark of their barbarity that they liuve given to the father the 
right of destroying tlie infant without the consent of the mother, 
who, after all tlio dangers of raaU^ruily, is deprived of her reward, 
and reduced by tliis unworthy m^nitude to the some state with 
the inferior animals whoso fc*cundity is a burden to us. 

Infanticide, such as I have described it, ought not to be 
punished as a principal offence, since it produces no evil either 
of the first or of the second order. But it ought to be punished as 
an introduction to erimes, and as fhmishing a proof against the 
dharacter of those who commit it. 

It is not possible to fortifV too strongly the sentiments of re* 
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wped for hmnaiiitj, or to inspire too much repugnanoe agmnst 
ererjthuig that conduces to cruel habits* This offence ouj^t 
then, to be punished by branding it with disgrace. It is com- 
monly the fear of shame which is its cause ; it needs a greater 
shame to repress it. But at the same time the occasions for 
punishing it ought to be made very rare, by requiring for a con- 
viction of it proofs difficult to be collected. 

The laws against this offence, under pretence of humanity, are 
a most manifest violation of it. Compare the offence with the 
punishment. The offence is what is improperly called the death 
of an infant, who has ceased to be, before knowing what exist- 
ence is, — a result of a nature not to give the slighU'st inquietude 
to the most timid imagination ; and which can cause no regrets 
but fo the very person who, through a simtinient of shame and 
pity, has refused to prolong a life Wgim under the auspices of 
misery. And what is the punishment? — the barbarous infliction 
of an ignominious death upon an unhappy mother, whose very 
offence proves her excessive sensibility ; upon a woman guided 
by despair, who, in hardening her heart against the softest in- 
stinct of nature, has hanu(*d no one but hersc^lf ! She is devoted 
to infamy bi^ause she has dreaded shame too much, and the souls 
of her surviving friends are j>oi8oned with grief and disgrace ! 
And if the legislator was himself the first cauw* of the evil, if he 
may justly b** considered as the n*al munlerer of these innocents, 
how still more odious does his rigour upjKfor ! It is he alone who, 
by severity against a weakness well entitled to indulgence, haa 
excited that combat of tenderness and shame, which tears tho 
mother’s heart, and makes her the destroyer of her child. 


CHAPTER XIIL 

Cam in which there u greater Danger them Alarm. 

Though there is a general correspondency between danger and 
alarm^ there are cases in which the proportion is not exact; the 
danger may be much greater than the alanm 
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This is the case with all mixed offences which include a priTate 
evil^ and at the same time a danger^ whence results their character 
of public offences* 

It might happen that a prince was robbed by faithless agents, 
and the public oppressed by subaltern vexations. The accom- 
plices in these disorders, forming a powerful phalanx, might per- 
mit nothing but mercenary praises to reach the throne, and truth 
might be estec^med the greak'st of crimes. Timidity, under the 
mask of prudence, would soon become the leading trait in the 
national characU*r. If, during this universal abjection, a virtuous 
citizen, daring to denounce tlu; guilty, should become the victim 
of his zeal, his destruction would excite little alarm ; his magna- 
nimity would appear ouly an act of madm ss ; and the citizens, 
promising themselvi's not to imikitc his example, would be un- 
moved hy a misfortune in their J)ow<t to shun. Ilut alarm thus 
subsiding gives jdiuu) to a greakr evil : — the danger of impunity 
to all public crimes; the cessation of all voluntary services to 
justice; a j»rofound iiidifrereiKu* for evei^thing not iwrsonal to 
one's self. 

It is said that in hotik' of tlu* Italian states, those who have 
given k«tiraoiiy against robbers or brigands, exposed to the 
vengeance of ilieir ac<‘oinplices, are obliged to s(H*k in flight a 
security wliieb the law’ does not afford. It is more dang(*n)us to 
lend aid to justice than to kike arms against it ; a witiunis runs 
more risks than an assassin. The alarm which ri'sults from this 
Btak of things is not grt*at, Ikhmiusi* all ean avoid exposure to the 
evil ; but iu proportion as alarm diminishes, danger is augmenkd. 


CHAPTEU XIV. 

GrouHtU 

1 FtocRKD to speak of some cireumstunees which, in oonncction 
with an offence, operate to take away its injurious quality. We 
may give to those oireumstanoes the eommtm name of metm$ 
jmtiJIcationt or, for shortness, 
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General jnafificationfl, wliich apply to nearly all offences, i&ay 
be reduced to the following heads : — 

1st. Consent. 

2nd. Repulsion of a greater evil. 

8rd- Medical practice. 

4th. Self-defence. 

5th. Political power. 

6th. Domestic power. 

How do these einumsUmees furnish justifications? Wo shall 
see that some times tliey import proof of the absence of evil ; and 
sometimes they cvinc'e that the evil has been compensated — that 
is, that a gt>o(l more tlian equivalent hus resulted from it. ThtJ 
ipiestion hen^ relates to the evil of the first order ; for in all these 
cast's there is no evil of the second order. I confine myself to 
some general observations. 

1st. Connmt. Meaning the consent of the person who suffers 
the evil, if then* is an evil. What more natural than to presume 
that there is in fact no ( vil, or that it is j)erfect]y compi*nsiited, 
whore there is such a consent ? We therefon* admit the general 
nile of the lawyers, that hr frho eonaentn nuffertt no injury. This 
nile is foundinl upon two viry simple propositions: one, that 
every person is the lu st judge of his own intenst; the other, 
that no man will consent to w*hat he thinks hurtful to himself. 

This rule ailmits many exceptions of which the reason is pal- 
pable; — such as t‘o<Tcion, fraud, concealment, a consent out of 
date or rcvoktHl, madness, dnink(*nne»s, (rhildhood. 

2nd. RrpuUion of a greater />i7.'-This is thc' case in which 
evil is done to prevent a greater evil. It is to this ground of 
justification that we must refer the extreme measure's which may 
become nmnssaiy on occasions of contagious diseases, sieges, 
famines, tempests, shipw^nn^ks. 

But the more serious a remedy of this nature is, the more 
evident ought its necessity to be. The welfare of the state has 
served as a pretext for all crimes. To give validity to this means 
of justification, three essential points must be estal^lished — the 
certainty of the evil to be avoided ; the aisolutc inapplicaUlity of 
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MDj means lew costly; Che certain efficacy of Che means em< 
ployed. 

It is hence that the jnstiftcation of tyrannicide must be derired, 
were tyrannicide justifiable ; but it is not ; for it is not necessary 
to assassinate a hated tyrant, it is enough to desert him, and he 
is lost. James II. was abandoned by everybody, and the revolu- 
tion was completed without the effusion of blood. Nero himself 
saw his iwwer overthrown by a simple decree of the senate, and 
the death he was obliged to inflict with his own hand was a more 
terrible lesson for tyrants than if it had been dealt by the dagger 
of a Brutus. Greece boasts its Timoleon ; but we may see in the 
perpetual convulsions by which she was agitated how ill this 
doctrine of tyrannicide accomplished its object. It only served 
to irritate suspicious tyrants, and to render them ferocious in pro- 
portion to their cowardice. When the blow failed the vengeance 
was frightful. If it succeeded in popular state s, factions imme- 
diately regained all their violence, and the victorious party 
inflicted all the enls it had feared ; in monarchies, the terrified 
•uoocBsor harbourc'd a profound n^sentment; and if he became 
opprewive, he disguised his tyranny under the plausible pretext 
of providing for his own security. 

It is said that the penetrating eye of Sylla discovered more 
than a single Marius, in a voluptuous youth yet famous only for 
his debaucheries. He saw the fires of the most ardent ambition 
concealed under the most effeminate softness of manners, and he 
regarded those dissolute pleasures only as a cover to the project 
of enslaving his countiy. Would these suspicions have autho- 
rised him to put Cmaar to death? Is it a fact, then, that an 
assassin only need turn prophet, to justify a miuder? May an 
Impostor, who pretends to a supernatural insight into ftiturity, 
immolate all his enemies for crimes not yet committed? Under 
pretence of avoiding an evil, this would be to produoc the greatest 
of all evils, the annihilation of general security. 

3rd. Medical Practice . — This ground of justification is only a 
tnbdiviaion of the preceding. An individual is made to Buffer for 
hii own good. A man ia aeixed with an apoplexy. Shall we 
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wait for hia consent to bleed himf Them cannot be o doubt as 
to the propriety of using the lancet, because it is rery certain 
that it is not the patient^s wish to die. 

The case is very different if a man, master of his foculties, and 
able to consent, thinks proper to refuse it. Shall we giro his 
friends or physicians the right to force an operation which he de« 
dines ? This would be to substitute a certain eril for a danger 
almost imaginary. Distrust and terror would watch by the sick 
man’s bed. If a physician, through humanity, goes beyond his 
right, and the experiment turns out unfavourably, he ought to be 
exposed to the rigour of the laws, and his intention, at most, 
should only serve as an extenuation of his offence. 

4th« — This, too, is a modification of the second 

ground of justification. In fact, it is only the repulsion of a 
greater evil, since even the death of an unjust aggressor is a less 
evil for society than the suffering of an innocent person. This 
right of defence is absolutely necessary. The vigilance of magis- 
trates can never make up for the vigilance of each individual in 
his own behalf. The fear of the law can never restrain bad men 
so effectually as the fear of the sum total of individual resistance. 
Take away this right, and you become, in so doing, the accom- 
plice of all bad men. 

This ground of justification has its limits. Overt acts must 
not be employed except to defend the pc^rson or the property. To 
answer a verbal injurj' by ii corporul injury, would not be self- 
defence ; it would bi' veugeunce. Voluntarily to do un irrepa- 
rable evil, merely to avoid one which might bo rtpuired, would be 
passing the legitimate bounds of scdf-defencc. 

But can we defend nobody but ourselves ? Ought w*c not to 
have the right of protecting our fellows against an unjust aggres- 
sion ? Surely it is a noble movemc at of the heart, that indig- 
nation which kindles at the sight of the feeble injured by the 
strong. It is a noble movement which makes us forget our own 
danger at the first cry of distn^ss. The law ought to beware how 
it enfeebles this generous alliance between courage and humanity. 
Let him rather be honoured and rewarded who performs ll^ 
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funeiion of fhe magistrate in favour of the oppressed. It concerns 
the public safety that every honest man should consider himself 
as the natural protector of every other. In this case there is no 
evil of the second order; on the contrary, all the effects of the 
second order are good. 

5th and 6th. Poliiicaland DomdicPower.---Tho exercise of law^ 
ful power implies the necessity of doing evil to repress evil. Lawful 
power may be divided into political and domestic. The magis- 
trate and the father, or he who stands in the father’s place, cannot 
maintain thc^ir autliority, the one in the state, and the other in 
the family, unless they are armed with coercive means against 
disobedience. The evil which they inflict is called punishment 
or chastisement. Tlie whole object of these acts is the good of 
the great or little society which they govern ; and it is hardly 
nec;essary to suy that this exorcise of laaTul authority is a com- 
plete ground of justifleation, since no one w^ould choose to be a 
magistrate or a father, if he were not sectirt* in the exercise of his 
power. 
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PART SECOND. 

POLITICAL REMEDIES AGAINST THE EVIL 
OF OFFENCES. 


CHAPTEIi I. 

Subject of this Part. 

0'>Tisidcrod offences as diseases of the body politic, wo 
are led by analogy to regard as remedies the means of preventioii 
or redress. 

Those remedies may bo arrangt'd in four classes ; — 

Ist. Preventive Kemedies, 

2nd. Suppressive Ueinedirs. 

8rd. Satiafactor}’ |{eniedie8. 

4th. Penal Kenu dies, or Punishments. 

Prevent ire Pemedies are means which tend to prevent offences. 
They arc of two kinds : direct means, which have an immediate 
application to such or such an offence in particular; indirect 
means, which consist in general precautions against an entiro 
class of offtmees. 

Suppreseire Remedies are means which tend to put a stop to 
an offence already begun, an offence in progress, but not com* 
pleted, and so to prevent the evil, or at least a part of it. 

Satisfaeiory Remedies consist of ntparations or indemnities, 
seemed to those who have suffered from offences. 

Pmud Remedies or Punishments are also useful ; fbr after a 
•top has been put to the evil, after the party injured has been 
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indemnified^ it stQl remains to prevent like offences, whether 
on the part of the same offender or of others. There are two 
ways of arriving at that end ; one to correct the will, the other 
to take away the physical power. To take away the inclination 
to repeat the act, is reformation ; to take away the power, is in* 
capacitation, A remedy which operates by fear is called a pun* 
ishment, whether or not it produces a physical incapacity depends 
upon its nature. 

The principal end of punishments is to prevent like offences. 
“What is past is but one act ; the future is infinite. The offence 
already committed concerns only a single individual; similar 
offences may affect all. In many cases it is impossible to redress 
the evil that is done ; but it is always possible to take away the 
will to repeat it ; for however great may be the advantage of the 
offence, the evil of the punishment may be always made to out- 
weigh it. 

These four kinds of remedies sometimes require as many 
separate operations; sometimes the same operation suffices for 
the whole. 

In this part I sliall treat of direct preventive* remedies, sup- 
pressive remedies, and sutisfactoiy* remedit*8 ; the third part will 
treat of punishments ; in the fourth part will be considered the 
indirect means of preventing offences. 


CHAPTER II. 

Direct means of preventing Offences, 

Bepohs an offence is oommitU‘d, it may give warning of its 
approach in many ways; it passe's through a train of prepara- 
tions which often allow it to be arn*sted before it reaches ^ 
catastrophe. 

This part of police may be exercisiri eitlior through functions 
ossigned to all individuals alike, or by special powers intrusted 
to authorixiMl persons. 

Tho powers given to all the citizens for their protection am 
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Chow which tre ezenaed befim jostioo takes oogousaoe the 
matter, and which may be called, on Uiat aecoont, tmU-judieM 
means. Such is the right to oppose open force to the exeoutioa 
of an i^rehended offence ; to seise a suspected person ; to guard 
him; to cany him before a magistrate ; to call in aid ; to seqnes* 
ter into responsible hands articles believed to be stolen, or those 
the dcirtniction of which it is desired to prevent ; to summon the 
b3rstanders as witnesses ; to require the passers-by to assist in 
oanying before the magistrates those who are suspected of bad 
demgns. 

The obligation of lending themselves to this sen-ice may be 
imposed upon all the citizens, and its fuUilment should be strictly 
rwjuired, as one of the most important duties of society. It will 
even bo proper to establish rewards for those who may have aided 
to prt‘vent an offences or who have assisted to deliver the guilty 
into the hands of justice. 

Is it said tliat these powers may be abused, and tliat unprin* 
eifilcd people may employ them to obtain assistunce in an act of 
mere outrage? This danger is imagiuory. Th(‘ affectation of 
order and publicity would be quite? unsuited to such views, and 
would too manifestly ex|M>sc to punishment There is not much 
danger in grunting rights which cannot l>e exen ise*! hut at the 
risk of suffering the legal f imsequeuec-s in rose of their misap- 
plication. To refuse? justice llie aid which it might receive from 
tlieoc^ means would be to suffer an irrejmruble evil, through fear 
of on e%*il which carries with it its own ri'dresa. 

Besidirs those [lowers whic h ought to up|M rUin to every citiacn, 
there are others, w*hich should be conhoi^ to the magistrate, and 
which may be v<Ty ucaful in preventing appreheudt*d offenoea. 

1st. ^dmomitton, — Tliis is a simfile intimation, giv^en, however* 
by a judge, warning Uie 8Us|K*cted individual that he is watched, 
and recalling him to his duty by a n.^pc*ctable authority. 

2nd. TkreaU. — This is the same means reinforced by a menace 
of the law. In the first case, it is the persuasiva voice of a 
fiither; in the aeccmd, it is a magistrate whose aevesa rdmka 
Intiinidalea. 
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Srd. Exacting a Ercuhe to keep away from a eertain pJace.^ 
Thu mcaiu, applicable to the prevention of many offences^ is 
particularly so to quann^ls, to personal injuries, and to seditious 
plots. 

4th, Partial Baniehment . — A prohibition to the suspected 
person to go into the presence of the threatened party ; to be 
found in the neighbourhood of his house ; or in any other place 
adapted to become the th(»atre of the apprehended offence. 

6th. Security obligation to himish sureties, who are 
bound to forfeit a (jertain sura in case the required limits be passed 
over, 

6th. The establishment of guards or tvaichmen for the protec- 
tion of the person or property in danger. 

7th. Seizure of arms or other implemcmts designed to assist in 
tho exwuition of the apprehended offenc(‘. 

Besid(‘s tlu'se general means, there are others whicli may be 
specially applied to certain offences ; but 1 shall not enter here 
into these details of police and administration. The choice of 
those means, the occasiem and the manncT of applying them, 
depend upon a gmit nuinlKT of cireumstances ; they are besides 
sufHciontly sim]»]e, and almost always indicated by the nature of 
the e»i«'. If tlie <|uestion relates to u defamatoiy writing, it sliould 
bo seized before publication ; if it ndates things to be eaten or 
drunk, or to medicines of a dangerous natun% tin y ought to be 
destroyed before being put to use. Judic ial visits and insjxH tions 
are proper means to prevent fVuuds, chindestine acts, and offences 
of contraband. 

This kind of cases seldom admits of pn^cise rules. Something 
must be left to the discretion of public officers and judges. But 
the legislator ought to give such instructions as will prevent 
arbitrary abuses. 

These instructions should rest upon the following maxims. 
The more rigorous is the means, the mort^ scrupulous we ought 
to be as to its use. Greater libc^rties may be taken in proportion 
to the magnitude of the apprehended offence, and its apparaat 
piobability ; in proportion as the delinquent appears more or leas 
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dsngerons^ and as he has more means of accomplishing his eyil 
intentions. There is one limit which ought never to be passed. 
Kever use a preventive means of a nature to do more evil than 
the offence to be prevented. 


CHAPTER III. 

Of Chrome Offences. 

Btroms treating of suppressive remedies, that is, of the means of 
stopping the progress of otTenees, we must first discover what art 
the offences whoso progrt‘S!» can be stopjK*d ; for then' are some 
which do not admit of this measure : and those which ilt», dc .uit 
all admit it in the mime manner. 

The eapiihility of being stopped suppow s that the ofh nei* has a 
sufficient duration to admit the intervention of justice ; but all 
offences do not have su('h duration. Some have a tninsicnt, 
others a permanent effect. Homicide and violation cannot be 
repaired. Thctl may last only a moment, or if the thing stolen 
has been coiisunud or dcslroytd, it may last for ever. 

It is necessary to distinguish the circuniHtani (‘» atteonling U> 
W’hich offences have u greater or less duration, l>ccans<- they have 
an influence on the suppressive means which may U* applied to 
them. 

1st. An offence acquires duration by the simple continuation of 
an act capable of ceasing at each instant without ceasing to have 
been an offence. The deUmtiuu of a jierson, the ubatnu;tion of a 
thing, are offences of this kind. 

2nd. Wherever the di^sign of committing an offeiKX* is n*garded 
as an offence in itself, it is clear that the continuance of tho offenco 
will be co-cxtensive with the continuance of the design. This 
class of chronic offences is a sub-division of the former. 

3rd. The greater part of negative offences, those which consist 
in omisaions, have a certain duration. Not to provide for the 
support of a child, not to pay one's debts, not to appear at the 
itmnums of a court, not to make known one's accomplices, not ta 
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put a person in the oyment of a right that belongs to him— dl 
these appertain to this class. 

There are material works of which the continuaiiee is a 
prolonged ofiSimoe, such as a manufacture injurious to the health 
of a neighbourhood, a building which obstructs a road, a dam 
which interrupts the course of a river. 

5th« Productions of the mind, through the intervention of 
printing, may have the same effect. Such ore libels, pretended 
histories, alarming prophecies, obscene pictures — in one word, 
everything which presents to the citizens, under the durable signs 
of language, ideas which ought not to be presented. 

6th. A series of repeated actions may have in their coUective- 
ness a character of unity, in virtue of which he who commits them 
is said to have contracU?d a habit. Buch are the fabrication of 
false money, forbidden processes in a manufacture, and contraband 
in general. 

7th. Thert‘ is a degree of duration in certain offences which, 
though distinct in themselves, yet, taken together, assume a cha- 
racter of unity, because one is the oeeasion of the other. A man 
commits a theft in a garden — he beats the owner who hastens to 
oppose him — he pursues him into his houw, insults his family, 
spoils his furnitun?, kills a favourite dog, and tH)ntinue8 his depre- 
dations. Thus is formed an indehnite series of offences, the 
duration of which may give time for Uie inkTvention of justice. 

8th. There is a certain duration in the procciHlings of a number 
of offenders who, with or without consent, pursue the some object 
Thus from a tK)ufh8ed medley of acts of destruction, threats, 
verbal injuries, persoual injuries, insulting cries, and provoking 
shouts, is formiHi that sad and fearful com{)osition called a tumult, 
a rising, an insunrection — forerunners of rebellion and civil war. 

Chronic offences are apt to lead to a catastrophe. A projected 
offbnec ends in an executed offenc'c. Simple corporal injuries 
have a tendency towards irreporablo corporal injuries and homi- 
eUe. Them is no offence of which imprisonment may not be 
tiia ftreroiuier. It may be used for getting zid of a marriage tie 
lAdoh pcofet to be inooirmueat, or to oairy out a scheme of 



twxMmtm or m norAL covt. £7? 

•edttCtioQ ; to sapprew teotimonj, to extort a aecret, to prereiit a 
claim of propeitj ; to force the priaoner to aid in acme eriminal 
enterpriae — in one word, imprisonment may always hare some 
particnlar catastrophe according to the object of the offender. 

In the courae of a criminal undertaking the end may change 
with the means. A thief aurpriaed in the oct, through fear of 
punishment, or enraged by the loss of hia plunder, may become an 
assassin. 

The foresight of the magistrate ought to picture in erery case 
the probable catastrophe of the offence, and prevent it by a 
prompt and well-directed interference. In determining the 
punishment, reference must be had to the intentions of the 
offender; in applying preventive and suppressive remedies, we 
must take into account all the probable conse<|uences, both those 
intended and those which the offender overlooks or does not 
foresee. 


CHArXER IV. 

Suppr$u{r$ HmedtVs for Chronic Offhnce$* 

The different kinds of chronic offences demand different suppressive 
remedies. These suppressive means ore the same as the preven- 
tive means of which we have given a catalogue. The difference 
is in the time and the application. 

There are case's in which the preventive means to be used cor- 
respond so visibly to the nature of the offence that they sctarcely 
need to be indicated . It is vciy plain that wrongful imprison- 
ment demands release, and that theft inquires iv^stitution. The 
only difficulty is to know where the person or thing detained can 
be found. 

There are other offencc^s, such as seditious meetings, and some 
negative offences, portieularly the non-payment of debts, which 
require more complicated means to suppress them. We shall have 
oecaidon to examine these cases under their {moper head. 

The evil of dangerous writings is an evil vciy difficult to sop* 
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press. They lie hid, they multiply, they rerive with more rigour 
after the most notable attempts to destroy them. When treating 
of indirect means of prevention, wc shall show how this evil may 
be most effectually met. 

The magistrate must be allowed more latitude in the employ- 
ment of suppressive than in the use of preventive means. The 
reason is plain. When the question is to suppress, there is an 
actual offence, and consequently a punishment fixed for it. Too 
much is not risked to stop it, provided we do not go further than 
wc must go to punish it. But while the point merely is to pre- 
vent an offence, we cannot be too scrupulous how we act- Per- 
haps no such offence is intended ; perhaps wc are dcceivc*d in the 
person to whom we attribute the intention ; perhaps the person 
suspeeied is acting in good faith, and insUad of committing the 
offence lie will stop of himself. Each, pcrhapn^ demands a pro- 
cedure milder and mort^ moderate in proportion as the apprehended 
offence is more problematical. 

The offences of illegal dcUmtion and deportation arc of such a 
nature os to demand some portieular mcnuis for prc'venting and 
suppressing them. These means may be reduci^d to the following 
precautions: — 

Ist. To require a register of the houw^s of all kinds in which 
individuals ore detained in spite of Uiemstlves. such as prisons, 
hospitals for the insane or for idiots, and private institutions for 
})erson8 thus disordered. 

2nd. To have a second register containing the? causes of deten- 
tion, and not to p(*nnit a pc^rson of unsound mind to be detained 
till after a juridical consultation of* physicians. These two 
ivgisters, kept in tlie tribunals of each district, should be publicly 
exposed, or at least left open to hv consulted by eveiybody. 

3rd. To establish some signal, such us shall be as much as 
possible in tlie power of a person forcibly carried away, which 
shall be a sufficient authority to any passer-by to call the mvishers 
to account, to accompany them if they declare an intention to 
carry the prisoner before a magistrate, and to oompei them to go 
if they evince a different intention. 
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4th. Granting to all the right to obtain authority to aoaivh 
treiy honae in which they suspect a person to bo forcibly 
attained. 


CHAPTER V. 

Ohierrattons upon Martial Law. 

Is England, in the cast* of seditious disturbances, it is not Iho 
fashion to begin by u militar}’ assassination. Warning precedes 
the punishment ; martial hm* is jirotdairaed, and the soldier can- 
not att till the magistrate has spoki n. 

The intention of this rule is ex(*ellt‘nt ; but what shidl we say 
of its execution ? Tin* magistrate’ is obliged to go into the* midst 
of tlie tumult ; he must pronounce u long drawling formula, 
which nobody understands ; and bad lu( k to tliosi* who are on 
tlu* spet an hour after I — they are declared guilty of a (aipital 
offence This statute, dangerous for the inruHrent and difHeult to 
Ik* executed against the guilty, is a niixluiv of weakness and 
violence. 

In sieh a moment of disordt r. the magistral* ought to announce 
his presence by some extraordinary nigiud. The red flag, 84) 
famous in the Freiuh revolution, had a great effect ujwn the 
iuiagiuttion. In the midst of erics, tin* ordinarj' meaiiM of lan- 
guage do not answer. The multitude cannot h<‘ar ; it is necesiuiry 
to s{H\*ik to their eyes. An liaranguc sup|>oses attention and 
silence; hut visible signs have a ntpid and |M)Werful opc^ration. 
They say at once all they have to say ; they have but one wmse, 
and that uneijuivm al ; a studied disturbance, a concerted uproaVi 
i anuot prevent their effi-et. 

lii’sides, words lose their influence through a multitude of un- 
foreseen circumstance’s. If the orator is personally odious, from 
his mouth even the languagt* of justice is hateful. If his cha- 
racter, his air, or the style of his oratory, have in them anything 
ridiculous, this ridicule extends to bis official m U. Here is an 
additional reason for speaking to the eyes by respectable sjrmbols, 
not subject to like caprices. 
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Buti ai it may be necessary to join words to signs, a speaking 
trumpet is an essential accompaniment. The singularity even o^ 
that instrument would give to the orders of justice more dignity 
and iclai ; it would banish every idea of familiar conversatios, 
and convey the notion of not hearing a man, the mere individual 
magistrate, but the privileged minister, the herald of the law. 

This means of being heard afar has long been used at sea. 
There, distance and the noise of winds and waves early mide 
evident the insufflci(;ney of the human voice. The poets have 
often compared a tumultuous people to a stormy ocean. Does 
this analogy belong exclusively to the agreeable arts? It ^ould 
be of much mort; importance in the hands of justice. 

The orders should he in few words ; nothing which is sf the 
nature of ordinary discourse or disc*nssion. Let it not be by 
command of the king. Speak in the name of justice. The chief 
magistrate may bo an object of hatred, just or unjust ; {jerhaps 
tlyit very hutn^i is the causes of the tumult. To call up hisimage 
would be to inflami* passions instead of allaying them. If not 
odious already, such a procedurt‘ would expost* him to become 
so. Every favour, cver}’thing which Iw^ars the character cf pure 
bonefiocnce, ought to he pn'8c»nU»d ns the personal act of the 
father of hia people. All rigorous proceedings, — those of scweri" 
benevolence, — ought to bo attrihuUni to nobody. Let the hand 
that acts be veiled. Throw the n'sponsibility u}K)n some creature 
of reason, some animated abstrac^tion ; su( lias/ia/iVr, daughter of 
necessity and mother of peace, whom men ought to fear, but 
whom they cannot hate, and who ought always to possess their 
supremest homage. 


CHAPTEE \1. 

. Naimre of Satiefaction. 

S^nsrAcnoir is a good received, in considenition of a damage 
•offimd. If the question relate to an offimce, satisfimtion is an 
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equinlent giren to the party injured on account of the damage he 
has sustained* 

Satisfaction is ampkU^ whencTcr the good conferred is equal to 
the amount of evil suffered ; so that if the injury should be 
repeated and the same reparation should follow, the event would 
appear indifferent to the injured party. If something is wanting 
to raise the value of the good to an equality with the evil, the 
satisfaction is partial and imperfect. 

Satisfaction has two aspects or two branches, the past and the 
future. Satisfaction for the past is what is called indfinnitff : 
satisfaction for the future consists in putting a stop to the evil of 
the offence. If the evil ceases of itm^lf^ nature has performed the 
functions of justice, and in this respect the tribunals have nothing 
more to do. 

If a sum of money has been stolen, from the moment it is 
restored to the owner the satisfaction for the future is complete*. 
It only remains to indemnify him for the past, for the temporary 
loss which he experienced while the ofbmce continued. 

But if the que.stion is of a thing spoiled or d(*stroyed, satisfac- 
tion for the future* can only tiiko place by giving to the party in- 
jured a similar or equivalent article*. Satisfaction for the past 
would consist in an indemnity for the tempomiy privation. 


CHAPTEK VII. 

RtOMmu an which the neccM^ii^ of Satsi/aciion is founded, 

Satisfactiojc is nt*cessaiy to put a stop to the evil of the first order, 
to re-establish things in the state in which they were h<.»fore the 
offence wa.s committed, and to restore the suffen»r to the condition 
in which he would have beA*n if the law had not been violated. 

Satisfaction is yet mon* necessary to put a stop to the evil of 
the second order. Punishment alone is not sufBeient for that 
puqK>se. It tends, without doubt, to diminish the number of 
offenders ; but this number, though diminished, can never be con- 
sidered as nothing. Examples of the commission of offcnoef» as 
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they arc more or less known^ excite more or less of apprehension. 
Every observer sees in them the chance of suffering in his turn. 
If it be desired to dissipate this sentiment of fear, it is necessary 
that the offence should be as constantly followed by satisfaction 
as by punishment. If it were followed by punishment without 
satisfaction, as many offenders as were punished, so many proofs 
there would be of the inefficacy of punishment; and consequently 
so much alarm weighing upon society. 

But here needs to Ixr nuide an essential observation. To take 
away the alann, it is enough that tlu* satisfaction is complete in 
the eyes of observe rs, although not coni])leU‘ to the persons in* 
tcTCste^ei. How can we* dcienuine whether the* satisfaction is com- 
jdete for him who rece ivers it ? The balance, in the hands of 
])assion, would always incline to the side of inten'st ; to the 
gri?edy it would be inijiossible to give e’liough ; the vindictive 
never would think his adversary sufficiently humbled. We must 
seippose, them, an inipiertial ediseTver, and re^gard that satisfaction 
as suffl(?ient which he would e stimute ns eejuivulent to the evil 
endured. 


ClIAPTEH VIII. 
different Kinde of Satiafaction, 

We may distinguish six kiuels: — 

1st, rectmiary Satinfaction , — As money is a pledge for the 
greater part of pl(*asnre‘s, it is an efflc ae’ious e'orajHmsation for a 
multitude of evils. But it is not always in the offender’s power 
to pay it, nor always proper that the offendod party should rewivc 
it. To offer a man, wlu>se honour has hwn outragi'd, u com|>en- 
sation in money for the» in.sult is a new affront, 

2nd. ItestitutioN in Xature . — This s^itisfaetion consists either 
in returning the thing taken away or in giving a thing similar or 
equivalent to that taken away or de^stroyexi. 

3rd. AtteeMory Sath/aHion , — If the evil results from a false* 
hoe>dy a statement false* in point of fact, satisfaction is complete 
by a legal attestation of the truth. 
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4ih. Honorary SatUfaeiion. — ^An operation which has for its 
end either to maintain or to re-establish in favour of an individual 
a portion of honour, of which the offence had deprived him, or 
threatened to deprive him. 

6th. Vindictive SatUfaction , — Everything which implies a 
manifest pain to the offender implies a pleasure of vengeance to 
the party injured. 

6th. Sulstifutive SatUfaction, or satisfaction at the expense of 
a third party ; when a person not a party to the offence is held 
responsible in his fortune for the person who committed it. 

To determine our choice as to the kind of satisfaction, three 
things must be considered,— the caec of furnishing it ; the nature 
of the enl to be compensated ; and tlie probable sentimenfe of the 
party injured. Th(*se different heads will pri'sently be taken up, 
and more fully considered. 


CIIAPTEH IX. 

ITie Quanta tj of tSatafa^tion. 

As much as the satisfaction fails of bi ing complete, to the some 
degree the evil remains without a remedy. 

We may fix, by two rules, w’hut is necesiKir}' to prevent a 
deficit in this n^spe^t. 

1st. Follow thf evil of ihf ojfenrc in all tit ramifications ^ and 
among all parties to it, and proportion the satisfaction accordingly. 

If the question nlatcs to irreparable corporal injuries, two 
things ma.st bt‘ eonsidi red ; a means of enjoyment and a means of 
subsistence taken away fur ever. Th« n* cannot be a coni|>ensa- 
tion of the same nutun*, but tliere ought to be applied to the evil 
a perpetual periodical remedy. 

If the question relates to a homicide, it is proper to consider 
the loss ex|>erienced by the heirs of the dc^ceased, and to make it 
up by a gratification paid at once, or j>eriodically for a bngcr or 
shorter term. 

If the question relates to an offence against property, wo sHiiH 
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sce» under the head of Pecuniary Satisfiictioni what is required 
to put the reparation on a level with the offence. 

2nd. In doubtful eaneSf the balance ought to incline in hie favour 
who hoe euffered the injury ^ rather than in favour of him who com- 
miUei it. 

All acddents ought to he at the risk of the offender. All satis- 
faction ought rather to be superabundant than defective. If 
superabundant, the excess being in the nature of a punishment, 
oannot but serve to prevent like offences. If defective, that 
deficit always leaves a certain degree of alarm ; and in vindictive 
offences, all the unsatisfied evil is a matter of triumph to the 
offender. 

Laws are everj'wherc* very imperfect upon this point. On the 
side of punishments there has been little fear of excess ; on the 
side of satisfaction, a deficit has caused little concern. Punish- 
ment, which, if it goes beyond the limit of necessity, is a pure 
evil, has been scatterc^d with a prodigal hand. Satisfaction, 
which is purely a good, has been dealt out with the most evident 
parsimony. 


CHAPTER X. 

The certainty of Satisfaction. 

Crrtaiktt of satisfaction is an essential branch of security ; and 
in proportion as this certainty is wanting, in the same propor- 
tion security is diminished. 

What shall bo thought of those laws which, to the natural 
causes of uncertainty, add other factitious and voluntary causes? 
To obviate this defect tho following rules are necessary : — 
lat. The obligation to eatisfy ought not to be extinguiehed by the 
death of the injured party. The eatiefaction due to the deeeaeed ie 
due to hie heire. 

To make the right of receiving satisfaction dependent upon the 
life of an individual, is to take away fmm that right a part 
of its value. It is like reducing a perpetual annuity into an 
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amudty for life. Satbfactioii is not to be obtained except by a 
process which may last a long time. If the claimant is an aged 
or infinn person, the value of his right fluctuates with his health ; 
if the claimant is on his death-bed, his right is worth nothing. 

Moreover, if you diminish on one side the certainty of satis- 
faction, you increase on the other the hope of impunity. You 
show in perspective to the offender a time when he may hope 
quietly to enjoy the fruit of his offence. You give him a motive 
to retard, by a thousand impediments, the judgment of tho court, 
and even to hasten the death of the injured party. At all events 
you put out of the protection of the law those persons who have 
the greatest need of it,— the dying and the sick. 

It is true that, although the obligation of satisfaction be eitin- 
guished by the deatli of the injured party, tho offender may still 
be subjected to anotlicr punishment ; but what other puuishmenc 
can be so fit and proper ? 

2nd. The right of the injured party ought not to be exiinguuhed 
by th death of the offender, the author of the wrong. The eaiie^ 
faction due from him is due from fie heire. 

To detennine otlierwise would be to diminish tho value of the 
right, and to ciicourage offenees, A n»an cunscious tlwt death 
was near, might commit an injustice with no other object excq>t 
to advance the fortune of his children, — a case more common 
than Ls gcnemlly sup}K>sed. 

Is it s;iid that if siitislaction 1/e given to the injured party, 
after the death of the delinquent, it is fUily by an CH]uivalciit 
suffering imposid upon hi» heirs ? liut there is a gn^t differ- 
ence betwetm the two comb. The ( xp<x*tutiou of the injured 
party is a clear, precise, decided expectation, firm in proportion 
to his confidence in the pix>teetion of the laws. The expectation 
of the heir is but a vague buj>e. ITie object of it is not the entire 
succession, but a certain, unknown, net produce, after all lawfiil 
deductions. That which the deceased might have spent in plea- 
•nits he has spent upon injustice. 
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CHAPTEE XI. 

Pecuniary Satisfaction. 

Theee are cases in which pecuniary satisfaction is demanded hy 
the very nature of the offence ; there are other cases in which it 
is the only satisfaction that circumstances permit. 

It should be employed by preference, upon occasions where it 
promises to have the greatest effect. 

Pecuniary satisfaction is at its highest point of propriety in 
cases where the damage experienced by theinjun*d party, and tho 
advantage obtained by tlie delinquent, arc alike of a pecuniary 
nature ; as in theft, ])eculation, and i‘xtortion. The remcKly and 
the evil are homogeneous ; the compensation may be exactly 
measured by the loss, and tlie punishment by tlie profit of the 
offence. 

This kind of satisfaction is not so well founded when there is 
a pecuniary loss upon one side, without any ]>ecuniary profit upon 
the other; as in the cose of offences comm it ted through hostility, 
negligence, or accident. 

It has still loss foundation in those wuscs in which it is not 
possible to value in money either the evil of the piiriy injured, 
or the advantage of the offender ; as in ease of injuries to honour. 

The more a means of satisfaction is incommeasurahle with the 
injury, the more a moans of punishment is incommeasurablo 
with the advantage of tho offence, tlie mon^ likely are both to 
fail of their end. 

The old Roman law, which appointed a fixed sum of money as 
the damages for a blow, was no proUn tion to honour. The repa- 
ration having no common measure with the outrage, its effcK^t 
was precarious, whether as a satisfaction or a punishment. 

There is still in existence an English law, which is a true rvdic 
of barbarous times. A daughter is considered as the servant of 
her fktber ; if she is seduoed, the father cannot obtain any otha 
•atisfisotion than a sum of money, the price of the domestic ser- 
vices which he is supposed to have lost by the pregnancy of his 
daughter. 
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Aft mpectB injuries to the person, a pecuniar}' iiulomnity may 
be proper or not, actx>nliDg to the respc'ctive wealth of the partieo. 

In regulating a {leeuniary ftati.^factiou, the two branches of the 
post and the future must not be forgotten. Satisfaction for the 
future consists merely in putting a stop to the evil ; satisfaction 
for the past conaists in an indemnity for the wrong endund. To 
receire a sum due, is a satisfaction for the futun* ; to n'ceive tho 
accrued interest ujK>n that sum, is a satisfaction fur the past. 

InU nst ought to Wgin from the happening of the eril to be 
compensated ; from the moment, for examj)lc, when the debt 
became due ; when the thing in question was taken, damagtHl, or 
destroViKl ; or w hen the aervice to w hich one hud u right w^aa 
It'fuseil. 

This inUrest, gnint4“d us a saiisfut tion, ought to be higher than 
Uh* ordinary' mte of eoumuTce; at least, whenever then' is a 
suspicion of bad faith. Such an excess is very neee.‘<sary. If the 
intert'fti did n(»t cxcoikI the customary rate, there would be eases 
when the 8atisfat;tion w'ould 1 k» incorajdete, and other eases in 
which a profit would result to the otfender, — tho p<*euniurj profit, 
for example, of obtaining a fon ed loan at the oniinury inU ifst; 
a pleasure* of vengeaiu i* or hostility, if tin? offemler has wished to 
kwp the injun d party in nc^d, and to enjoy his distress. 

For the same mison, eouq>ouod interi'St should be allowed; 
that is, ever}' time u payiia nt of int4 n*st lH*eaxuedue, that inti^rest 
should l>e added to the priiu ipul, and should lM‘<*otne u part of it. 
The capitalist, at ouch payment, might have converU d hisinten^st 
into cental, or have drawn an tH|uivalent advantage from it. If 
this part of the damage is left w ithout satisfaction, there will be 
a toss to the innocent {forty, and a gain to the delinquent. 

The expense of satisfaction ought to be shan,*d among tho 
offenders in proportion to their wealth, or, according to circum- 
alanees, in proportion to their resjiective degrees of criminality. 
For, in fact, the obligation to satisfy is a punishment ; and it 
would be in the highest degree unequal if co-delinquenU of 
unequal wealth were mulcted in the same sum. 
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CHAPTEB XIL 

Itestitution in Nature. 

EssimmoK in nature is chiefly important in the case of property 
which possesses a value of affection** 

But it is due in every case. The law ought to assure me 
everything which is mine, without forcing me to accept equiva- 
lents, even though I have no particular objection to them. With- 
out restitution in nature, security is incomplete. How can we 
be secure as to the whole, when we are secure of nothing in par- 
ticular? 

A thing taken away, either in good or bod faith, may have 
passed into the hands of a stranger who holds it in good faith. 
Shall it bo restored to the fonner owner, or be kept by the new 
one ? The rule is simple. The Uiing ought to remain with the 
person who may be supposed to have the greatest affcKstion for it. 
This superior degree of affection may l>e easily estimated, from 
the relations of tiie two parties to the thing in question, from the 
time they have possessed it, from the serv ices tliey have drawn 
from it, from the cures and expense it has cost them. These 
indications commonly unite in favour of tlu? original owner. f 
The preference is also duo to him in doubtful cases, and for 
these reasons : — 1st. The new own<*r may have been an accom- 
plice in the fraudulent acquisition, though it may be impossible 

• Such as immovoables in gonemt, also fiimitjr relics, portraits, the 
handiwork of a dear friend, domostie animals, antiquities, ouriosittss, 
pictures, manuscripts, instruments of music, —in fine, everything which 
is unique, or which appears to be so. 

t When the Uiing or animal in question is of the kind which produces 
its like, we may ascertain, by the same considerations, on which tide it 
likely to bo Uio superiority of affection as respects its fruits or offsprings 
as wine of a particular vineyard, the cult of a frvonrito horse, It 
msy well bo that the olaams of the former owner are not so strong in 
this osse ss in the other. The new possessor is only owner at secuod 
hand of the thing or animal that products, bat ho isthoffiat ownorol 
the things produoed. 
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to get proofr dP it» This suspicion is not unjust ; fbrmed by tho 
Inw nnd not by mm, bearing upon the class and not upon the 
indiTidualy it does not impeach anybody's honour. 2nd. Ifthenew 
owner was not an accomplice, he may have been guilty of negU* 
gonce or rashness, either by omitting ordinary precautions to 
Vilify the title of the seller, or by putting an undue confidence 
in proofs of little weight 3rd. When the question relates to 
grai’c offences, such os robbery, the pi\‘fercnee ought to bt> given 
to the former possessor, in order to stn*ngthen the motives which 
induce him to prosecute, dth. If the spoliation has been an act 
of malice, to leave the thing in the |>ossc»ssion of anylKnly eX(Mq)t 
the injured party, would be to leave the offender u gainer by Uie 
offence. 

A punhase of such articles at a lew price ought always to be 
followed by n^titution at the price paid. If this circumstance 
doc*s not pro%'e the purehasc*r to be an accomplice, it always 
Carrie'S with it a strong presumption of had faith. The purchaser 
cannot havt* ovc*rlooked the probability of a wrongful i)ossessioo 
on the part of the st lh r ; for it is the dang(?r of carrying them 
to an opc*n market which caufws the low price of stolen goods. 

W'hen the jKism'ssor, though c'stet'med innocent, is obligt^d, 
on account of the bad faith of the rndler, to n store the tiling to 
the original owner, then* ought to Ih* awardc'd to him u p(H:uniary 
equivalent, to be fixed by the niugistnite. 

The expt'nses of pnservulion, and, for a strongi»r reason, the 
costs of improvement, and other extraordinaiy outlays, ought to 
be liberally allowed to liim who n*»ton*j» the pnijierty. This is 
not only a mt'uus of favouring general wealth, it is fur the inte- 
rest even of the original proprietor, though the indemnity be 
paid at his expense. Ai'cordiog as this indemnity is granted or 
refusi'd, the improvement of the thing is favoured or prevented. 

Ifeitber the original owner nor the subsciquent possiesor ought 
to gain at the expense of the other. The losing party ought to 
be allowed a claim of indemnity, first against the offender, and 
in his default, upon the subsidiary fund of which we shall pre- 
sently Bpealu 
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When an identical restitution is impossible, there ongbt to be sub- 
•tituted for it, as far as may be, the restitution of a similar thing* 
Suppose two rare medals of the same coinage. The owner of one 
of them has seized upon the other, and spoiled or lost it, by 
negligence or design. In such a case the best satisfaction is to 
give hi$ medal to the injured party. 

In offences of this kind pecuniary satisfr^ction is liable to 
prove insufficient or useless. A value of affection is seldom appre- 
ciated by third persons. It needs a very enlightened benevo- 
lence, and philosophy very uncommon, to sympathize with tastes 
different from our own. The Dutch florist, who sells tulip bulbs 
for their weight in gold, laughs at the antiquary who pays a 
great jirice for a rusty lamp.^ 

Legislators and judges have too often thought like the vulgar. 
They have applied gross lulcs to cases which required a nice dis- 
cernment. There arc cases in which the offer of money is not a 
satisfaction, but an insult. Shall a lovi r take money as the 
price of his mistress’s portrait, of which a rival has robbed him? 

Kero restitution in nature leaves a deficiency of satisfaction 
proportioned to the amount of enjoyment lost during the con- 
tinuance of the olfimce. An examide will show how this amount 
is to be estimated. Suppose^ a statue illegally taken away. This 
statue put up at auction would have brought a hundrcMl pounds 
sterling, according to the estimate of experts. A year elapses 

• Some years since a canarj’-bird was the subject of a lawsuit before 
one of the Parliamonts of France. A jourtiabst, who gave an account of 
it, amused himself at the expense of the parties, and regarded the whole 
ollair as very ridiculous. 1 cannot agrtH> with him. Is it not the 
Imagination which gives a value to the obji^cts esteemed most precious ? 
As laws are made only out of deference to the universal sentiments of 
men, can they show too much anxiety to guard everything whioh makes 
a pari of human happiness P Should they not acknowledge and protect 
the sensibility whioh attaches os to creatures wo have raised and 
fiuniliarised, and who in their tom are aUachod to us P This lawsnit, so 
IHvoloua in the eyes of the journalist, was but too serious a matter, ainoe 
one of the parties had sacraSeed to it, to say nothing of money, his probity 
and his honour. Can on ohjeot rated to highly be oonaidered o trifle? 



nifemjm w tam nxAt ccam, ttl 

hetmeen fbe rohhery tod the reetitation ; iatereet is at fire per 
soot* Pot down under the head of satisfaenoo for the pasty oi^* 
nary intefosty fire pounds; additional for penal interest (<«#ch.xi.)> 
say two pounds ten shillings ; totaly seven pounds ten shillings* 
In fixing the damogi^ we must not forget the deterioration^ 
whether accidental or necessary, which the thing may have 
undeigone in the interval between the commission of the oft'ence 
and the restitution. The statue would not have deU*riorated, — at 
least, not nm-ssarily; but a horse of the same price must of 
course linve diminished in value. A eolk^ction of tables of 
natural deterioration, year by year, according to the nature of 
the si^vtTal articles, is one of the ihiugs which the library of 
justice requires. 


CHAPTER XIIL 

Saf ts/action • 

Tms moans of satisfaction is particularly adapted to offimces of 
falsehood whence^ then* is liable to n*HuU an ojiiuiou pn Judicial 
to on iudi%’idual ; but tht* w eight of w hif li, its cxUmt, and even 
its existence, cannot hi* establishid by evidrnt’C, While the error 
exists, it is a constant source of actual or probable evil ; there 
is but one means of om.'sting it, and that is to make its ialsehood 
evident. 

This is the propcT plact' for enumerating the principal offences 
of fidst^hood. 

1st Simph Urnfal /lyVriW, conMutiny in ih$ spread of lhl$0 
Alorms. — For example, stories of apparitions, ghoKts, vampires, 
lorcerers, diabolical possessions; false nqxjrtsof a nature to strike 
•mne individual with fear or sodncus, preUmded deaths ; stories of 
the bed conduct of near rvlations, of conjugal infidelituw, of losses 
of property ; falsehoods adapted to alarm a class more or less 
nnmerons, as reports of contagious diseases, invasions, conspirsciea, 
oonfiagratioiis, ftc. 

SmL (^l•ostafstW^/Ml/4/ioa,(ffwhidlthcroaremaoykill& 
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defamation by the positive statement of particular injuriaas &ctB ; 
diminution of reputation^ which consists in weakening what cannot 
be destroyed— concealing from the public, for example, a ciieum-' 
stance wUch would add to the iclat of a celebrated action ; intereep* 
tion of reputation^ which consists in preventing the performance of 
an action honourable to the individual in question, or in taking from 
him tile occasion of distinguishing himself by causing an enter* 
prise to be regarded as impossible or finished already ; uourpation 
of reputation^ of wliich all plagiarisms, whether of authors or 
nrtists, are examples. 

8rd. Fraudulent Acquisition. — Examples : false reports to affect 
the rate of exchange or the price of stocks. 

4th. DUturhance in the Enjoyment of Domestic and Civil Riyhts . — 
Examples : denying to u husband, a wife, or a child their legal titles 
to that condition ; or sc'lting up a false claim of that nature; or aid- 
ing in a like falsity in regaixl to any privilege or civil condition. 

6th. Preventing Acquisition. — Preventing a man from buying 
or selling by false reports as to the value of the thing or his right 
to dispose of it. Pivventing a person from acquiring a certain 
condition, such as marriage, by false reports which make him 
'x>8ti>one it or give it over. 

In all these casi*s the arm of justice is powerless ; forcible 
means are null or imperfect. The only c’fficacious remedy is an 
authentic declaration wiiieh dc'stroys the falsehood. To dissipate 
error, to publish the truth— how respectable a function, how 
worthy of the highest tribunals ! 

What should bo the fonn of attestutory gatisfuetion ? It may 
vary with the moans of publicity ; it may consist in printing and 
publishing the judgment at the expimse of the offender, in hand- 
bills distributed under the direction of the injurt*d party, or pub- 
lications in the national and foreign newspapers. 

The idea of this satisfaction, so simple and so useful, is drawn 
from French jurisprudence. When a man bad been calumniated, 
the parliaments almost alwap ordered that the sentence which 
re-eatablished his reputation should be printed and circulated at 
the expense of the c^unmiator. 



Bat iHij fem the offender to deelaie that he has been goilty 
of ftklae cluffgee, and to acknowledge pablicly the honour of the 
partj intemted f This form is objectionable in several reepeots. 
It is wrong to compel a man to the expremon of certain acnti* 
menu which perhaps he does not entertain, and to risk the 
judicial command of a falsehood. It is wrong to cnfei^ble the 
reparation by an act of constraint; for what does a compulsory 
retraction prove, except the weakness or the fear of him who 
utUrs it ? 

The offender may the organ of his own condemnation, if it 
be thought fit so to augment the punishment ; but he may be so 
w'ithout swen’ing from the exactest truth, provided the formula 
pn*scril)ed to him intitules only the opinion of the eourt as being 
the opinion of the court, not his own. “ The court has decided 
that 1 have allegt^l a ihlseliooii ; the eourt Ims acljiulgtHl that I 
have depjirted from the eharaeter of an honest man ; the eourt. are 
of opinion that in all thi.s husiiu^ss my op{Hment has eonducUxl 
himsidf like a roan of honour.** This is all that concerns the public 
or the injun*d party. This is triumph enougli for truth. Iiumilia* 
tion enough for the offemb r. What is gained by furt‘ing him to 
say, I have alleged a falst luKKl ; I have departi^l from the cha* 
rseUr of an hone.st man ; njy op|K)nent has eomjs)rtt*<l like a man 
of honour?*’ This dtx'laration. stronger than the lorm«T in ap- 
pearunu*, is much less so in n ality. The* ft*ar which di<‘tates such 
avowals does not change the actual MmtimenU of the speaker; and 
when the mouth prunouiict's them UTore a numerous audience, all 
feel and understand that the heart makes no wm*nt. 

Where the question is of a fact, the court is less likely to bo 
deceivixl ; and a dinret avowal of falsehoo<l. exaeUd in his own 
name from the guilty {larty, will almost always be conformable to 
his intimate opinion ; but when the (|ucnition relates to an opinion 
—to wit, that of the offender — a disavowal which is commanded 
will almost always be contrary to his interior conviction. In 
sooh contests impartial people will condemn an individual ten 
tunes for once that he condemns himself. 

Even if he is calm enough to give himself op to reflection, the 
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tsiiiiDpli of his opponent is before his eyes, he is himself the 
instrument of it, and the irritation of wounded pride must increase 
his preiudices. He may hoTe been deceived, and you compel him 
to accuse himself of falsehood; you place him in a cruel position, 
where, thehonester he is, the more he will suffer — that is, he will 
be more severely punished in proportion as he deserves it less. 

How many scoundrels by the decision of a court would make 
themselves be declared men of honour and probity by the very 
persons who best knew the contrary ! Besides, what signifies 
such a general declaration ? Because a particular imputation is 
false or doubtful, doc s it follow that a man’s charaetter is above all 
imputation ? Because a person has been once slandered, is his 
reputation therefore above all blame ? Let one of these patents 
of honour bo once granted to a man in bud estimation, and at once 
a contradiction appears between public opinion and the sentence 
of the judges ; their authority is weakened, and they ore no 
longer recurred to for a remedy which, by being badly adminis* 
terod, has lost its efficacy. 

With respect to promises less reserve is necessary. It is enough 
if the engagement includes nothing contrary to honour or to pro- 
bity. For example, a promise ought not to be extorted from a man 
to servo against his country or liis party ; but a promise not to 
fight may be extorted, because such on undertaking on his part 
produces no loss to his party or his country ; for he would not have 
been able to serve them if, instead of being set at liberty upon his 
promise, he had been put to death or kept in irons. 


CHAPTER XIV. 

JTonoraiy ScUirfactian, 

Wn have seen what remedy can be provided for those offences 
against reputation of which falsehood is the instrument But 
there are others mere dangerous; hatred has surer means of 
striking a deadly blow at honour. It does not always lurk 
nndar a timid oalomny ; it makes an open attack; not, however. 
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by tboae Tioleat means which put the person in danger. Hihni* 
liation is its end. An act, the least painfUl in itadf, is often the 
most so in its consequences ; a greater cril to the person would 
be a less injury to the honour; for when we would make a man 
an object of contempt, wo should avoid exciting in his favour a 
sentiment of pity which will produce on antipathy against his 
ndvcri*aiy. Hatred has exhausted nil its rt'fincment^ uiwn this 
kind of offences. They must be op|>osed by those particular 
remedies to which we give the name of honoranj MtUf. ction. 

To perceive the necessit)- of this course, it is necessary to 
examine the nature and tendency of these offences ; the cansoj 
of their importance, the i\‘ined y hitherto applied to them by the 
usage of duelling, and the imperfection of tliut remedy. Those 
inquiries, which redute to all that is most delicate in the human 
heart, have been almost entindy neglect (‘d by those who have 
made laws ; imd yet tluy are the first foundation of all good legis- 
lation ui)on the subjc'id of honour. 

In the actual state of manners among the most civilized nations, 
the ordinary and natural eifcH:t of these offenctMB is to take from 
the offended person a more or less considi ruble portion of his 
honour; that is, he no longer enjoys the same esteem among his 
fellows; he loses a proportional part of the pleasuns, sendees, 
and good offices of ever}* kind, which are the fniits of tlmt esteem; 
and he finds himself ex]>oscd to the disagreeable consequences of 
their contempt. 

Now, os the evil, at least the cwcntial part of it, consists in 
this change in the sentiments of men it is they who ought to bo 
oonsideix'd as its immt'diatc authors. The nominal oSvndvr has 
infiictid but a trifling wound, which, left to itself, would soon 
dose up. It is other men who i>our a poison into it, which 
makes it dangerous, and often incurable. 

At the first view, the rigour of public opinion against an 
insnlted person seems a piece of revolting injustice. Docs A 
man stronger or more daring abuse his superiority to maltreat, 
in a certain manner, a person whose feebleness ought to be his 
pxotec^ionf Ail the world, as if by a concerted movement^ 
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ix&itead of being angry with the oppressor, arrange themselves 
upon his side, and heap upon his victim a succession of cowardly 
sarcasms and neglects, often more bitter than death itsel£ At 
the signal of fjome worthless wretch, the public eagerly dashes 
upon the innocent object of his malice, like a ferocious dog, 
which only waits his master’s order. Thus it is that a scoundrel, 
who desires to inflict upon some worthy man the torments of 
disgrace, employs those who arc called men of the world, men of 
honour, us the executioners of his tyrannical injustice ; and, as 
the contempt with which the injury is attended is in proportion 
to the injury its(df, this domination of ruffians is the more inex- 
cusable, os its ahus(*8 are the more atrocious. 

Whether an insult be deserved or not, is a question which 
nobody deigns to ask ; deserved or not, it furnishes a triumph 
not only to its insolent author, but to everybody else who chooses 
to assist in aggravating it. People take honour to themselves 
for trading on the fallen ; an affront received separates a man 
flpom his equals; and, like u social excommunication, renders him 
impure in their eyes. Thus the real evil — the ignominy — is mon* 
the w6rk of other men than of the first offender ; he has but 
pointed out the game, they have fom it to pi(^c(‘s ; he orders the 
punishment, they ore the executioiu rs. 

For example, let a man go so far ns publicly to spit in another’s 
face. In itself, what is this evil?— a drop of watiT, forgotten as 
soon 08 felt. But this dn)p of water tunis into a corrosive poison 
which torments the sufferer through his whole life. What works 
the change ? Public opinion, that oj>inion which distributes at 
pleasure honour and shame. The cruel enemy who inflicted it 
knew well that this affront would be the forerunner and the signal 
for a torrent of contempt. 

A brute, a vile wrekh, can at pleasure dishonour a virtuous 
man ! He can fill with chagrin and distress the termination of 
the most respectable career ! And liow does he enjoy this fatal 
power ? He enjoys it, booauso an irresistible coiruption has sub- 
jugated the first and the purest of tribunals, that of the popular 
•anction* In consequence of this deplorable state of things, all 
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the citizens depend indiridtuilly for their honour upon the wont 
man among them, and are coUectively subject to his orders, to 
execute his decrees of proscription against each individual in 
particular. 

Such is the charge which may be brought against public 
opinion ; and these imputations are not without foundation. 
Men, admia^rs of power, are often guilty of injustice towards the 
feeble ; but when we probe to the bottom tlie elfects of this kind 
of offences, we perceive that they produce an evil inde|>endcnt!y 
of opinion, and that the simtiments of the public u{H)n affronts 
received and endured, an* not in general so contraiy to reason 
as at first sight they appt*ar to he ; 1 say in giMienil, because there 
are a great numbtT of cases in whicli public opinion is quite with- 
out excuse. 

To pf rccive all the evil which may rt*sult from these offences, 
it is necessary to put all remedies out of view ; it is neeessarj* to 
suppose there are none. V|K)n this supposition, ihestj offences 
may be rept*ated at will ; an ui»]imit4*d eanrr is opmsl to inso- 
lence ; the pc'rson insulted to-day iimy ho instil t(*d to-morrow, the 
next day, everyday, and every’ liour; each new affr»)nt fieilitates 
another, and rimders more probable a succt SHion of injurif*s of the 
same kind. >ow, under the notion of u corporal insult is eompre- 
hendetl every act offensive to the person which c^un In* inHietecl 
without causing a htsting pliysical evil, every act \vhich ijnsltices 
a disagnH*ahle jM*nsation, inquietude, or pain. Itui an m t of this 
sort, wdiich if single w ould In* scarcely simsible, may pro<luee, by 
force of re^petition, a very pmnful degree of uneasiness, or even 
intolerable tortun*. I have read somewhen* that water, falling 
drop by drop upon the crow n of the naked ht‘ad, is one of tho 
most cniel tortun*s ev<‘r invent*-d. Gutta carat lapidcm^ dropping 
water h<illows the rot^k, says the Latin proverb. Thus, the indi- 
vidual ex|>ostd by his ndative weakness to suffer vexations of 
this sort at the will of his p^ rwcutor, and destitute, as we have 
supposed, of all legal protection, would be reduced to a most 
miserable situation. Nothing more is needed to establish on one 
side absolute despotism, and on the other complete servitude. 
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But tooh a one is not the slave of a single person onl j ; he is 
tile slave of everybody who has a mind to play the despot. He 
is the sport of the first comer, who, knowing his weakness, may 
bo tempted to abuse it. Like a Spartan helot, he is dependent 
upon all the world, always fearing and always suffering, an object 
of general ridicule, and of a contempt not even softened by com- 
passion ; in one word, lower than any slave, because the misfor- 
tunes of a slave spring from a compulsatory condition entitled to 
pity ; while his degradation grows out of the baseness of his 
character. 

These little vexations, these insults, have, for another reason, 
a sort of pre-eminence in tyranny over violent attacks. Those 
acts of wrath sufficient to quench at once the hostility of the 
offender, and oven to give an immediate feeling of repentance, 
offer to view a termination of sufferings; but a humbling and 
malignant insult, fur from exhausting tluj hatred which produces 
it, appears rather to serve as an incentive ; bo that it presents 
itself to the imagination as the forerunner of a successioii of 
injuries, the more alarming becuuBO indefinite. 

What is hero said of corporal insults may be applied to threats, 
since it is to their threatening quality alone that corporal insults 
owe oil their consequence. 

Outrages in words are not altogether of the same character. 
They are only a kind of viigue defamation, an employment of 
injurious terms of indeterminate signification, and of which the 
meaning varies much, according to the condition of persons,^ 
What is signified by these verbal assaults is this, that the person 
assailed is thought worthy of public contempt; but on what 
particular account is not specified. The ])robable evil which 
may result is the renewal of similar reproaches. We may fear, 
too, lest a profession of contempt publicly made may invite other 
men to join in it. It is, in fact, an invitation which many will 

^ Wa most oarafiiUy distinguish ontrageoas words of special dSOuna- 
tkm lirom those which have no paitionlar object. The Ibrmar can be 
tefiitedi they Ihrnkh loom for aitestatoiysatisftiotioii. The kUer, being 
vagne and hidofinit<^ do not ofihr the same hold. 
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be ready to accept The pride of oensaie^ the pleasure of triumph* 
ing at anothcris expense, the spirit of imitation, the incUnation 
to beUere all strong assertions, give weight to those sorts of 
injuries. But they seem to owe their principal importance to 
the negligence of the laws, and to the usage of duelling, — that 
subsidiary remwly, by which the popular sanetiou has attempted 
to supply the silence of the laws. 

It is not surprising that legislators, fearing to give too much 
importance to trifles, have left in a state of almost universal 
abandonment that part of sc'curity which consists in u frei^om 
from the petty acts of vexation above enumerated. The physical 
evil, 80 natural a measure of the importance of an offence, is 
almost nothing; and the distant conse([U 4 *nces quite escat^ed the 
inexperience of those by whom laws were first established. 

Duelling offered itself to fill this gap. This is not the place 
to inquire into its origin, or to examine its variations and appa* 
rent absurdities. It is enough that duelling exists ; that in fact 
it assumes the form of a remedy, and serves to restrain that enor- 
mity of disorder which otherwise would ri'suU from the negltgonce 
of the laws. 

This usage once established, produces the following conse- 
quenccs. 

The first effect of duelling is to put a stop, in a great measure, 
to the evil of those offences to which it applies — that is, to the 
ebamo w'hich results from insult. The offendc‘d party is no 
longer in that miserable condition, exposctl hy his weakneoa to 
the outrages of the insolent, and the contempt of oil. lie is deli- 
rered from a state of continual fear. The blot U[*on his honour 
is effiiced ; and if the duel has followed immediately upon the 
ofiEront, there is no blot; it has no time to fix itself; for dis- 
honoftr does not consist in receiving an insult, but in submitting 
toil. 

The second effect of dnclling is, that it acts as a punishment, 
and tends to prevent the reproduction of like offences. Every 
new example is a promulgation of the penal laws of honour, a 
aotiikiation that ofiSensive acts caxinotbek^ulged in, without expo* 
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to the conBequences of a private combat — that is, according 
to the event of the duel, to the danger of different degrees of 
bodily suffering, or to death itself. Thus the brave man, 
impelled by the silence of the law to expose himself in order to 
punish an insult, upholds the general security, while labouring for 
his own. 

But considered as a punishment^ the duel is extremely defective. 

Ist. It is not a means of which everybody can avail themselves. 
There are numerous classes who cannot participate in the protec- 
tion which it affords, such as women, children, old men, the sick, 
and those who luck courage to purchase exemption from shame at 
the risk of so gi eat a danger. Besides, by an absurdity in the 
point of honour worthy of its feudal origin, the upper classes 
have not admitted tlieir inferiors to the equality ol the duel ; 
the peasant outraged by a gentleman cannot obtain this satisfac- 
tion. The insult in this case may have less B(*riouR effects, but 
still it is an insult, and an evil without a remedy. In nil these 
respects the duel, considered uh a punishment, is inefficacious, 

2nd. Often it is no ])uni8hraent whatever, Ix^cause opinion at- 
taches a reward to it, which may apjx'ar, in many eyt s, superior to 
all its dangers. This reward is the honour uttrilmted to the proof 
of courage, — an honour wliich 1ms often mi attractive power 
superior to the force of all opposing motives. The time has hven 
when it was essential to the chanwder of a gallant gentleman to 
have fought at least one duel. A tuni of the eye, an inattention, 
a preference, a suspicion of rivalry, anything was cause enough 
with men who only wanted a preU^xt, and w ho found themselves 
a thousand times paid for the danger by obtaining the applauses 
of both sexes, by each of which bravery, for different reasons, is 
equally admired. Punishment, being thus amalgamated with 
reward, has no longer a truly penal character, and becomes still 
more ineffieaewus. 

3rd. The duel, considered as a punishment, is also defective by 
excess, or, according to the proper expression, which will be 
elsewhere explained, it is too expensive. Sometimes, indeed, it 
amounts to nothing; but it may be capital. Between these 
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extremes of all and nothing fhexe is a hazard of all the inter* 
mediate degrees, — wounds, eoars, mutilations, limbs erippled or 
lost. It is plain that if a satisfaction for insults were to bo 
chosen, the preference should be given to a punishment less 
uncertain and less hazardous, which can neither extend to the 
life of the offender, nor be entirely powerless. 

There is still another singularity in the penal justice which 
appertains to a duel. Costly to the aggressor, it is no less so to 
the injured party. The offended p<'r8on cannot claim a right to 
punish the offender but by e xposing himself to the same punish* 
ment, and even with a raanift st dimidvantage ; for the chance is 
naturally in favour of him who has the choice of his antagonist. 
This punishment, then, is at once expmntvf and mtsdireehd, 

4th. Another particular inconvenience of this jurisprudence of 
duelling consists in tliis : it nggravaU's th(* t‘vil of the offeooe in 
every case in which a challengt' is not sent, except for some 
known impos.sibility of sending it. If the offendi^l party does 
not send a challenge*, he is forecnl to betray two capital deff»cts of 
character, — want of counige, and want of honour : wont of that 
virtue which protects society, and without which it cannot be 
maintainc^d, and want of sensibility to the love of reputation, one 
of the great foundations of morality. It thus hap|Hms that the 
offendtHi party finds himrndf, by the law of duelling, in a worse 
situation than if there were no such law ; for if he n’fuwMi this 
austere remedy it changes into a jKiison, th(‘ infection of which 
he cannot escape. 

5th. 1 f in certain rases the din l, in quality of punishment, is not 
80 inefficacious as it apfx’ars to bo, it is only because an innocent 
person has exi>osed himself to a punishment which is in fiict a 
pure evil. Such is the case of pe rsons who by reason of some 
infirmity of sex, age, or state of health, cannot employ this means 
of defence. In their condition of personal feebleness they have 
no resource, except chance grants them a protector, who has at 
the same time the power and the will to risk his person, and to 
fight in their place. It is thus that a husband, a lover, a brother^ 
may take upon themselves to punish an bjury to a wife, a mistreas, 
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and a niter ; and if in inch a case the duel becomes efflcacions as 
a i^rotectioiii it is only by hazarding the security of a third person, 
who finds himself burdened with a quarrel with which he has no 
personal connection, and with the origin of which he had nothing 
to do. 

It is certain that duelling, considered as a branch of penal 
justice, is an absurd and monstrous means ; but absurd and mon- 
strous as it is, it cannot be denied that it answers well its prin- 
cipal object, it entirely effaces the Hot which an insult imprints 
upon the honour. V ulgar moralists, by condemning public opinion 
upon this point, only confirm the fact. Now, whether this result 
of duelling is legitimate or not, no matter ; it exists, and has its 
cause. It is (essential that the legislator should look into it; so 
interesting a phenomenon should not remain without investigation. 

An ofiront makes him who is the object of it be looked upon 
as degraded by his own feebleness and eow'ardice. Always 
placed between insult and disgrace, ho can no longer stand on 
on equal footing with other men, nor pretend to the same atten- 
tions. Hut if, after an insult, I present myself to my adversary, 
and consent to risk my life against his, by that act I emerge from 
the humiliation into which 1 had sunk. If I fall, at least I am 
delivered from the public contempt and the insolent dominion 
of my enemy. If he falls, I am freed from humiliation, and the 
guilty is punished. If he is only wounded, it is a suflicient 
lesson for him and for those who might be tempti^d to imitate his 
conduct. Am I wounded, or is neither hurt? — still the combat 
is not useless ; it always produces its effect. My enemy perceives 
that he cannot renew his insults but at the peril of his life ; 
1 am not a [massive being who may be outraged with impunity ; 
my courage protects me, nearly as the law would do, if it visited 
such offences by a capital or afflictive punishment. 

But if, when this means of satisfaction is open to me, T patiently 
endure an insult, I render myself contemptible in the eyes of 
the public, because such conduct betrays timidity, and timidity 
is one of tixo greatest imperfections in the character of a man. 
A pdltroon has always on object of contempt. 



nmcmjBs or rmt r»At ooai. SOS 

Bat oagM this want of courage to be classed among the riocs ? 
la the opinion which dc^^es poltroonery a hartfhl or a usciol 
ptejudice ? 

It can hardly be doubted that this opinion is conformable to 
the general interest, if wc consider that the first i^assion of erery 
l)Eian is the desire of his own preservation, and that courage is 
more or less a factitious quality, a social virtue which owt»s its 
birth and growth to public esteem more than to even^ other cause. 
A momentary ardour may be kindled by anger, but a courage, 
tranquil and sustained, is only formed and ripemed under the 
happy influences of honour. The contempt, then, which is felt 
for poltroonery is not a usc*less sentiment ; the suffering which it 
brings upon poltroons is not a pain wholly thrown away. Tho 
existence of the body politic depends upon the courage of the indi- 
Tiduols who compose it The extt mal w»curity a state against 
its rivals deptmds u]>on the courage of its soldiers; thc» internal 
security of a state against thow verj" soldie rs dt {Hauls ujion tho 
courage of the mass of citizens. lu one word, eounigc is the public 
soul, the tutelary genius, the fcicred palladium hy which alone wo 
can be j)rot(*cted against all the miserits of servitude, remain in tho 
condition of men, or escape falling beneath the very brutes. Now 
the more honourable coun\gc is, the greater will be the number 
of ^uragt^us men ; the nion* poltrooneiy is despirk'd the fewer 
poltroons. 

This is not all. IMicre duels are in vogue, he who, Ix ing in a 
condition to fight, puls up with an insult, not only bidrays 
timidity; he n^volts against the popular sanction which has ma*le 
it a law to fight, and shows himself, on an ess<*ntial {»oint, in- 
different to reputation. But the {KqHihir sanction is the most 
active and the most faithful minister of the principle of utility, 
tho most powerful and the least dang«*rou#i ally of the political 
sanction. The laws of the popular sanction, as a general rule, 
are in accordance with the laws of utility. The more sensitive a 
man is upon the point of reputation, the more likely ho is to bo 
Tiituouily lading ; the less sensitive be is on that point, the 
more readily docs ho yield to tho seduction of all tho vicea* 
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The remit of this discossion is, that in the state of abandon* 
ment in which the laws have hitherto left the honour of the 
citizens, he who endures an insult without recurring to the satis- 
taction which public opinion prescribes, is thereby reduced to a 
humiliating dependence, and exposed to receive an indefinite 
series of affronts. He exhibits a want of that sentiment qf 
courage on which the general security depends ; and a lack of 
sensibility to reputation, that sensibility which is the protector 
of all the virtues and a defence against all the vices. 

Upon examining the progress of public opinion in relation to 
insults, it appears to me that, generally speaking, it has been 
good and useful; and the suiccssive changes which the practice 
of duelling has undergone liave made it more and more conform- 
able to the principle of utility. The public would be wrong, 
or rather its folly would be palpable, if, being spectator of an 
insult, it immediaUily directed a decree of infamy against the 
insulted party; but that it does not do. This decree of infamy 
is issued only in case the person insult (‘d shows himself a rebel to 
the law of honour, and signs with his own hand the judgment of 
degradation. 

To speak generally, then, the public has some reasons for this 
system of honour.^ The real blunder is on the part of the laws. 
Ist. In having suffered, in n^spect to insults, that anarchy ^nd 
want of all legal redress which has caused the strange and unlucky 

• Does the public know what reason there is in its opinion ? Is it 
gnidod hy the principle of utility, or by n more spirit of imitation, and a 
blind instinct ? Does the duellist act from an enlightened view of his 
own and tho general interest P This is a qiu^tiou more curious than 
usolhl ; but the following ob8or%*ation may help to resolve it. It is one 
thing to bo determined by tho prc*sonce of certain motives, and another 
thing to poroeivo the influonoe of those motives. There is no action, no 
judgment, without a motive, as there is no effect without a cause. But 
to ascertain the influence which a motive exercises upon us, we must 
know bow to turn the mind inward upon itself and to anatomise thought. 
The mind must be divided into two parts, of which one is employed in 
observing the other,-^ difficult operation, so seldom practised few 
are of it 
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temeij of daeUing to be resorted to ; 2ady In haring aet itself in 
opposition to duelling, a remedy imperfect and objectionable^ but 
the only remedy against insults in the power of the sufferers; 
8rd, In haring opposed it by disproportioned and inefficacious 

means. 


CHAPTER XV. 

ltem$die$ for Offentm a^aimt Honour, 

Wf will begin with the mt*aus of satisfuction for offended honour; 
and will afterwards point out the reasons which justify those means. 

Offences against honour may bc‘ divided into Uiree classes : — 
verbal outrages, corporal insults, insulting threats. The punish- 
ment, if rendered analogous to the offence, may be made to operate 
at the same time os a means of satisfaction to the party injured. 

List of these punishments : — 

Ist. Simple admonition. 

2nd. The offender obliged to read aloud his own sentence. 

3rd. The offender on his knt'i's bc'fore the injured party. 

4tlL An apology pronounccnl by him. 

5th. Emblematical dn'S8i‘8 (in certain particular coses). 

6th. Emblematical masks. 

7th. The witnc'ssos of the insult calk'd in to l)c witnesses of 
the reparation. 

8th. Tlie persons whose good opinion is most important to the 
offender called to he pnst‘nt at the execution of the sentence. 

9th. Publicity of the judgment. 

10th. Banishment, longer or shorter, either from the presence 
of the injured party or from that of his friends. For an insult 
given in a public place — as a market, a theatre, or a church- 
banishment from those placi*s. 

11th. For a corporal insult, a retort of the same kind, inflicted 
by the injured party, or, if he prefer it, by the bond of the 
executioner. 

12tli. For an insult to a woman, the man to be dressed im 
women's clothes^ and the retort to be inflicted by the hand of a 
woman. 
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Many ot tliese means are new, and some of them will appear 
dngtikr; but new means are necessary, since experience has 
dxown the insufficiency of the old ones ; and as to their apparent 
•ingularity, that very thing adapts them to their end, for it 
enables them, by analogy to the insult, to transfer to the offender 
the contempt he desired to fix upon the innocent sufferer. These 
means are varied and numerous to meet the number and variety 
of this sort of offences, to correspond to the gravity of cases, and 
to fhmish reparations adapted to the different social distinctions ; 
for it is not fit to treat in the same way an insult to a subaltern 
and to a magistrate, to an ecclesiastic and to a soldier, to a youth 
and to an old man. All this theatrical play, apologies, attitudes, 
emblems, forms solemn or grotesque, according to the difference 
of cases — in one word, these public satisfactions turned into spec* 
taoles, would furnish to the injun^d party immediate pleasures, 
and pleasures of recolU*ction, which would well compensate the 
mortification of the insult. 

Since the injury is wrought by artificial means, artificial means 
should aid in the reparation ; otherudse it would fail to strike the 
imagination in the same way, and would not be complete. The 
offender has availed himself of a c«?rtain form of insult to turn 
the public contempt upon his adversary ; it is necessary to employ 
an analogous form of infliction in order to turn this contempt back 
upon him. Opinion causes the disease, opinion must cure it. 
The wounds inflicted by the spear of Tclephus could only be 
healed by the touch of the same weapon. This is a symbol of 
the operations of justice in matters of honour. An afi^nt has 
done the evil, on affront must work the cure. 

Let us follow out the effect of a satisfaction of this kind. The 
injured man, reduced to an intolerable state of inferiority in 
respect to his aggressor, can no longer frequent with seciuity 
his old places of resort, and he discovers in the foture onlya 
perspective of injuries. But immediately after the legal repa* 
ration he regains what he had lost; he walks securely with 
upraised head, and even acquires a positive superiority over hia 
adversaxy. How is this change produced? It is beoanae hs 
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^pean no longer a fbeble and miserable being whom any ona 
may tread under foot ; the power of the magistrate has become 
his; no one will be tempted to repeat an insult so signally 
punished. His oppressor, who for a moment seemed so high, 
has ^en fiom his car of triumph ; the punishment to which he 
has been subjected iu the sight of so many witnesses proves that 
he is no longCT to be feared ; and nothing of his violence remains 
except the n*collc^tion of his chostistmont. What more can the 
insulted party desire ? What more could he do if he had the 
strength of a giant ? 

If legislators had always fitly applied this system of satisfao* 
tions, duelling never would have come into existence, for it 
always has betn, and now is, only a supplement to the insuffi- 
ciency of the laws. In proportion as this void of legislation is 
filled by reg\ilations adapted to the protection of honour, we shall 
see the usage of dueds diminished ; and it would ctMiSi‘ at once if 
a system of honorary satisfactions were* intruducc*d, confonncKl to 
public opinion, and ioitlifuIJy administered. In former times 
duels served as a means of decision in a gn^at niimlRT of eases 
in which it would be the height of absurdity t4> employ them 
now. A suitor w ho should send a chidlengf* to his antagonist to 
prove a title, or to establish a right, w'ould thought a fool ; 
but in the twelfth century that means was constantly employed 
for those purposes. Whence the change ? It comes from that 
change in jurisprudence which has gradually taken place. Jus* 
tioc growing more enlightened, and din*cting itsidf by better 
roles and forms, has offenMi means of redness ]>rt*fcrable to the 
dueL^ The same cause will continue to produce the same efiects. 
As soon OB the law shall offer a certain remedy against offences 
that wound the honour, no one w*iU be tempted to rveur to an 
equivocal and dangerous means. Who loves pain and death ? 
Kobody. Such a sentiment is equally a stranger to the heart of 
tta hero and to the soul of the coward. It is the silence of the 

* In Fraaos^ the duel ia oirfl o ase s was abolished by Philtp-le-Bel, in 
laffiL Ha had rendered the Psrliaiaaiit stationary at Fsris, and had done 
mob fisr the sstabHshment of jndioial order, 

X i 
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lawB^ it is the forgetfulness of justice, which drives the wise man 
to this sole, sad resource of self-protcction. 

To give to honorary satisfaction all the extent and force of 
which it is susceptible, the definition of offences against honour 
ought to have latitude enough to embrace them all. Follow 
public opinion, step by step; be its faithful interpreter. All 
which opinion regards as an assault upon honour, let the laws so 
regard. Is a word, a gesture, a look sufficient in the public eye 
to constitute an insult ?— that word, that gesture, that look, in 
the view of justice, should constitute an offence. The intent to 
injure is an injury. Everything intended to testify contempt for 
a man, or to draw contempt upon him, is an insult, and ought to 
have its reparation. 

Is it said that these insulting signs, doubtful in their nature, 
fugitive and often imaginor}*, would be difficult to ascertain, and 
that persons easily offended, seeing an insult where there was 
none, might subject the innocent to undue punishment ? 

This danger amounts to nothing; for it is (|uite easy to trace the 
line of separation between real and iinaginaiy’ injuries. Tliis may 
be accomplished by allowing the j)luintiff to question the defendant 
as to his intention — “ Did you design by such a word or action 
to testify contempt for such a person If the defendant denies 
the intention, his answer, true or false, is enough to purge the 
honour of him who has been, or who thinks himself offended. 
For oven if the injury were quite uncHiuivocal, to deny it is to 
have recourse to falsehood ; it is the avowal of u fault, it is 
the betrayal of fear or weakness ; in one word, it is an act of 
inferiority, it is to humble one’s self before an l^dve^8a^y. 

In arranging the catalogue of offences which have the character 
of insult, there ore some nec^essary exceptions. Core must be 
taken not to involve in a dccroo of proscription useful acts of 
public censurt*, an exercise of tiu' power of the popular sanctiom 
There must be reserved to fHends and to superiors the authority 
of oorreotion and reprimand; it is necessary to protect the liberty 
of histoiyi and the liberty of criticism. 
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CHAPTEE Xn. 

FiWiWir# SaU'sfactum* 

This subject docs not require many particular roles* Every kind 
of satisfaction^ as it is a punishment to the offender, naturally 
produec:^ a pleasure of vengeance to the injured party. 

That pleasure is a gain ; it calls to mind Samson's riddle — ^itis 
the surcet coming out of the terrible, it is honey dropping from 
the lion’s mouth. Produccil wiUiout expense, a clciu* gain result- 
ing from an ope ration nc‘cessary on other accounts, it is on enjoy- 
ment to be cullivutiHl. like any other; for the pleasure of ven- 
geance, abstractly considered, is, like vvory other pleasure', n good 
in its«‘lf. It is innocent while restrained within the limits of the 
law’ ; it only becomes criminal at the moment when it breaks 
those* limits. It is not vengeance which is to bt^ n gardc^d as tho 
most malignant and dangerous pa.ssion of the human heart ; it is 
antipathy, it is intolerance — the hatrc'ds of pride, ot prejudice, of 
religion, of politics. The enmity w’hieh is dangtTous is not that 
w’hich is well foundc*d, but that which springs up witliout any 
substantial cause*. 

Useful lo the individual, this motive alH<» useful to the i>ublic ; 
indetnl, it is necessar)’. It is thi?* vindictive satisfaction which 
sets the tongues of witncsse*s in motion ; it is this w hich animates 
the accuser oxid engages him in the public serviec, in spite of the 
embarrassments, the cxikiihc^s, ilu* enmities to whi<‘h it exposes 
him ; it is this, too, w hic h .surmounts the public pity in tin* pimish- 
ment of criminals. Take away this resource, and ihv powder ol 
the laws will be verj' limiUfl ; or, at all events, tlje tribunals 
will not obtain assistance, cxe<*pt fur money — a means not only 
burdimsome to society, but exjiosed to otlicr verj’ serious objections. 

Common moralists, zilways du|H*d by words, are not able to 
comprehend this truth. The spirit of vengeance is odious ; all 
satisfaction drawn from that source is faulty ; forgiveness of 
injuries is Uie first of virtues. Xo doubt those implacable cHa- 
racters which no salisfuction can soflen are odious, and ought 
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to be BO. ForgetMness of injuries is a irirtue necessary Ut 
bnxnanity ; but it becomes a virtue only after justice has done its 
work, when it has furnished or denied a satisfaction. Before that, 
to forget injuries is to invite their repetition ; it is not being the 
Mend, it is being the enemy of society. What more can crime 
desire than an arrangement by which offences shall be always 
pardoned ? 

What ought to be done to afford this vindictive satisfaction ? 
Everything which justice requires for the sake of satisfactions of 
other kinds and f or the punishment of the offence, but nothingmore. 
The least excess consecrated to the sole object of vengeance would 
be a pure evil. Inflict the proper punishment, and let the injured 
party derive from it sucli a degree of satisfaction as comports with 
his situation, and of which his nature is susceptible. 

But though nothing should be added to the severity of 
punishment with this particular end in view, the punishment 
may be modified for the lujcomplishment of this end, according 
to what may be supposed to be the sentiments of the injured 
part}’, from his position or from the nature of the offence. The 
preceding chapter contains some examples of this sort ; others 
will be given when treating of the choice of puuishmeuts. 


ClIlPTEli XVII. 

Substitutive Satisfaction; or^ Satinfaction at the charge of 
a Third Party, 

In ordinary" cast's, the expenst? of satisfaction ought to fall upon 
the author of the evil ; because, falling in that way, it tends in 
quality of punishment to prevent the evil — that is, to diminish 
the frequency of the offence. Where it fulls upon another person, 
it has no such tendency. 

Where this reason does not exist, with regard to the first 
respondent, the law of responsibility must be modified in conse- 
quence ; or, in other terms, a third person must bo called in to 
paji instead of the author of the damage, when he cannot him- 
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•df Airnish the satUfiM^on, and when rach an ohligation impoaed 
upon a third person tends to prerent the offence. 

This maj happen in the following cases : — Ist. The responsi* 
bility of a master for his senrant 2Qd. The responsibility of a 
guardian for his ward. 3rd. The responsibility of a father for 
his children. 4th. The responsibility of a mother for her chil- 
dren, in her character of guardian. 3th. The responsibility ot a 
husband for his wife. 6th. The res]>onaibility of ou innocent 
person who profits by the offence. 

I. Respoxsi BILITY or A Mastkr. — This responsibility is founded 
upon two n^asons, the one of sc'ciirity, the other of etpiality. This 
obligation iin|K>m^d upon the m;isWr acts like a punishment, and 
diminishes the chance 4if like mishaps. He is int4‘n‘Sted to know 
the charac’tiT, and to watch over the conduct of tliose for whom he 
is rt‘S|Kinsible. Ity making him uc(*ouutable fi>r neglwt of this duty, 
tlie law ttjipoints him n police ins|H*< tor and a dom(»stic magistrate. 

Besides, the condition of a master almost necessarily supposes 
a certain firtune, the quidity of Ixdng an injim d jMirty sujiposcm 
nothing of that sort. Since uri inevitabU' evil lic*H b(‘l\veen two 
parties, it is best to throw the weight of it ujam him who has 
most means of sustaining it. 

This n^sponsi bility may have wmie inronveni<*nces, but if it 
did not exist there would Ik* more and worsi* ones. If a iii.istiT 
wisht'd to <K-casiou a tnrsjaiss uj>on the lands of bis nt iglibour, to 
expose him to some ac<‘idcnt, to int!i< t a piii-c of vengeance u]m>u 
him, to mak(‘ him live in continual inquit tude, he would only 
necHl (thoose some vicious domestics, to W'hom he might hint the 
senrice of his passions and his humds, and that without com- 
manding anything, without being an accomplice, and without 
affording any evidence of purticipiition ; always ready to sustain 
or to disavow, he would make them the instniments of his 
designs, and would run no risks himwdf.^ By showing them a 
little more tlian ordinary confidence, by taking advanUige of their 

* There are many ways of injariog another withoot any trace of 
partscipatioiL I have been told by a French lawyer, timt when the 
Pariiamenta wished to save a culprit, they selected with design some 
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ttHHcbment, their devotedness, their servile vanity, there is no- 
thing he could not attain by general instigations without expos* 
ing himself to the danger of commanding anything in particular, 
and he would enjoy with impunity the evil which he had done 
by their hands. Unfortunate that I am,” cried Henry II., one 
day, when wearied with the haughtiness of an insolent prelate. 

What 1 so many sen^ants who boast their zeal, and not one 
who dares to avenge me !’* The munlcr of Becket was the fruit 
of this imprudent or criminal apostrophe. 

What, in the inastc ris ease, diminishes in a great degree the 
danger of his n’spcjnsibilify, is the responsibility of the servant. 
The real uutlior of the evil, as far as circumstances permit, ought 
to be the first to support its troublesome consequences ; he ought 
to be chnrg(‘d with the burden of satisfaction according to his 
capacity ; ho that a negligent or vicious serv'iiut may not coolly 
say, whiles doing the duiimge, It is my masUT’s affair, not mine.’* 

Besides, the responsibility of the master is not always the 
some ; it must vary according to circumstances, which must be 
examined wuth attention. 

The first thing to be considon*d is the degre e of connection 
subsisting b(*tween tlic masUT and the Hon aiit. If the question 
is of a day-lub(uinT, or a man engaged by the year ; of a work- 
man who lodges abroad, or in the house ; of an apprentice or a 
slave ; it is clear that the clos<‘r the coniKction is the greater 
should be the n^sponsibility. A forcmiaii is less dependent upon 
his employer thim a lackey upon his muste r. 

The second thing to be eousiden d is the nature of the work 
upon which the scTvant is employtMi. Tlit* presumptions against 
tho master will Ih^ Aveoker in tliose east s in which his interest is 
most expost'd to suffer by the neglig<‘nee of his servants, and 
stronger in the contrary caiH*s. In the first case the master 
already has a sufficient motive to Iw watchful ; in the second ho 
may not have that motive, and the law should supply iU 

muikiKbl person to report tho cause, hoping that hia blunders would lesTS 
some loop* hole fbr annulling tho sentence ! Chicane so artful is almost 
antitlsd to tho epithet of genius. 
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Third. The master is peculiarly responsible when the miadhief 
has happened by occasion, or in the act of his service : because u 
is to be presumed that he directed it, or at least that he foresaw 
what has happened ; and bi'cause he can easier watch his servants 
at those timi^ than while they are at liberty. 

There is a case whicli scc'ras to reduce to a low degree, if it 
does not altogether annihilate, the strongest rt'ason for the master’s 
responsibility : viz., when the evil is causinl by a grave offence, 
accompanied conse que ntly by a proportionate punishment. If a 
man of mine, for exaiiii>li‘, having a pt^rsonal quarrel with my 
neighbour, p<‘ts his Viam on fire, ought I to he responsible for a 
damage whuh I could n<»t prevent? If the fellow did not fear 
being hung, would la* fiair a dismissal from my service ? 

8in‘h are the pr. suniplions which serve as a ba.sis to rc'spon- 
sihility ; jm sumption of negligeine on the part of the master; 
presumption of his siqM riority in wealth. But it is not to bo 
forgott<*n that j^resumptions are nothing when beli(*d by facts. 
For example, an nr eident has happened by the ove rturn of a 
vehiele. Nothing is known of the injured party. It is presumed 
that he stands in la^ed of an indemnity fi'om the owner of tho 
vehicle, wh<» offers hinis<lf to the imagination a.s Indng well able 
to support tile lo^^s. But what iHTonx s of this presumption, when 
it is known that lhi> owner is a poor farnu r, and the injured 
parly an opuh nt lardlonl; that the fir>t would be mined if 
obligtal to pay an in lenuiiiy, hanlly of the slightest eoasi queuco 
to the other ? rrt^sumjtiions ought to guide, but not to govern 
us. The legislator ought to eonsult them in establishing general 
rules ; he should leave it to the magistrate to modify their appli* 
cation according to indivitlual cas* h. 

The genend rule would tstablish the responsibility of the 
master ; but the magistrate, according to circumstances, might 
change this amuigement, and make the weight of tlio loss fall 
ujK^n the true author of the evil. 

The greatest abuw' which can result from having to the magis* 
trate the utmost latitude^ in this distribution will be to produce, 
in cerUiin cases, the same inconvenience which mast necciiaarUy 
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remit from a general and inflexible rule. Should the magistrate 
on one occasion favour the author of the evil, and the master on 
onoUier ? He who suffers wrong will suffer no more from this 
partiality than he might have suffered from the inflexibility of 
the law. 

In our systems of law, no athmtion has been given to these 
modifleations. The entire burden of the loss has been thrown 
sometimes upon the servant who has caused the damage, and 
sometimes upon the master; whence it follows that sometimes 
security and sometimes (quality liavc been neglected, both of 
which ought alteniattly to have the preference, according to the 
nature of the case. 

II. IIesponhibjlity of a GrARDiAN. — The ward is not an 
advantage to the guardian ; in geru‘ral he is a burden. If the 
ward has sufficient numns to furnish satisfaction, it is not neces- 
sary that another should pay for his acits. If he has no means of 
his own, the wardship is too heavy a burden in itself to be loaded 
with factitious rt'sjmnsibilitv. All that security nHjuires is to 
attach to th<i negligeiuje of the guardian, proved or c veu j)resunicd, 
an amend more or less weighty, according to the nature of the 
proofs, but sucli as never to exceed tin* amount required for 
satisfaction. 

III. llEsroNsiniLiTr of a Fatukk. — I f u master ought to lx* 
responsible for the faults of his st rvants, for a much stronger 
reason a lather ought to be so for those of his children. If a 
master can and ought to watch over those who depend upon him, 
it is a duty more pressing upon a father, and much ea>ier to be 
fUlfllled. He not only cxendses ovi*r his i hildivii the authority 
of a domestic magistrate, but he has all tlu* ascendancy of afft'C- 
tion. Ho is not only the giuirdian of tlu ir physical existence, 
he h«s it in his power to be the controller of tlicir fetdings. If a 
master may abstain from employing, or may dismiss upon dis- 
covery, a ser^umt who evinces dangerous disinwitions, a father, 
who con fashion at his pleasure tlu* chanicter and habits of his 
children, is justly tliought to be the uutlior of all the dispositions 
which they manifest If they are depraved, it is almost always 
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the effect of hie negligence or of his vioes ; and he ought to bear 
the consequences of an evil which he might have prevented. 

If, after a reason so weighty, there needs yet another argument, 
it may be said that children, saving the rights which their quality 
of sensitive beings confers upon them, are a part of the father's 
property, and ought so to be regarded. He who enjoys the 
advantages of the possc^ssion, ought to support its inconveniences. 
The good is more than a compensation for the evil. It would be 
strange if the Iosm or depredations occasioned by children should 
bo borne by im individual who knows nothing of them, except by 
their liet diewiness or their raaliee, rather than by him who finds 
in them the grt‘atest source of his happiness, and who indemnifies 
himself by u thousand ho|M‘S for the actual cart's of their tdtication. 

But this rt‘S|K)n8ibility ha.s a natural limit. The majority of a 
son, or the marriage of a daught<5r, putting an end to the father's 
authority, puts an end also to his legal responsibility. He ought 
not to be answerable for actions wliich he no longer has tlie 
power to pifvent. 

To p<'qK‘tuale for life the father’s responsibility, on the plea 
that he is the author of the vicious cliHposition.M of his childit*n, 
would Ik* unjust and onu 1 ; in the first place it is not true 
that all the vices of an adult are attributable to the defects of his 
education. Diversi* causes of corruption, afUT the ejanrh of inde- 
ptmdence, may triumph over the ni«>st virtuous education. Be- 
sides, I lie condition of a father is sufiicicnlly unfortunate when 
the bad dis|K)sitions of a tmn arrived at man’s testate bn*ak out 
into ofienci*®. What he Inis alrtwly suffend in his family, the 
anguish he fet^ls from the uuM onduct or dishonour of a son, is a 
kind of punishmt nt which nature infiu ts u[K)Q him, and which 
the law m‘ed not aggravate. It would be |>ouring {>oison upon 
his wounds, and that without any ho{)e of rejuiiring the past, or 
providing against the futun*. Thoso who have attempted to 
justify such barbarous jurisprudence by the exampk of China, 
have not n'colli*cUd that the authority of a father, ending in that 
country only with his life, it is but just that hb responsibilitj 
•hould continue as long as his power. 


4 
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IV. Bespossibilitt 07 THE MoTHEB. — The obligation of the 
mother is naturally regulated by her rights, on which her means 
of control depend. If the father is alive, the mother’s responsi- 
bility, like her power, remains absorbed as it were in that of her 
husband. If he is dead, and she has taken the reins of domestic 
government into her own hands, she becomes responsible for those 
who are subject to her authority. 

V. KKsroNsruiLiTY of a IIusbant). — This case is as simple as 
the preceding. The obligation of a husband depends upon his 
rights. As the administration of the property belongs to him 
alone, unless the liusliand were answerable, the injured party 
would be without rem(‘(ly. This reasoning supposes the order of 
things generally established ; that order so necessary to the peace 
of families, to the education of childnm, to the maintenance of 
manners, — that order so ancient and universal, which subjects 
the wife to the power of tlie husband. As he is her chief and her 
guardian, he is answerable for her in the (‘ye of the law. He is 
oven charged with a responsibility still mon^ delicate before the 
tribunal of opinion ; but that is a matter which does not apper- 
tain to the present subject. 

VI. Resi'ojjsibiuty of an innocent Pekson. — It often happ^ms 
that a person, without liaving liad any shuri‘ in an ofTcnce, derives 
from it a certain and perceptible protit. Is it not proper that 
this person should be called upon to indemnify the injured party, 
if the offender cannot be found, or cannot lurnish an in- 
demnity ? 

Such a procedure would bo confonnable to the principles which 
we have laid down, namely, — hrst, ix'gard ior atrurtfj/: for there 
might be an aiding and abetting, though then* might be no proof 
. »f it ; next, the care of equaUty : since it is bottiT for one person 
merely to be deprived of a gain, than for another to be left to 
suffer a loss. 

Examples will make this clearer. By means of a breach made 
in a dike, ho who was in possession of tlie benefit of irrigation 
has been deprived of it, aud it has Invn bestowed upon another. 
He who comes into the cnjoymeul of this unexpected advantage 
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OQglit to share a part at least of liis gain with the per^n who has 
experienced the loss. 

A tenant for life^ whose property passes by settlement to a 
stranger, is killed, and leaves a family in want. The residnaxy 
proprietor, who realizes in consequence a premature possession, 
ought to make some allowance to the children of the deceased. 

A benefice is vacated, because the possessor has been killed ; 
if he leaves a wife and children in poverty, the successor owes 
them an indemnity proportionate to their need and to his gain. 


CHAPTER XVIII. 

Subgidiary Satinfaction at the Public Expense, 

The best fund whence satisfaction can bi^ drawn is the property 
of the delin<]uent, — since it then performs, os we have seen, with 
miperior convenience the functions both of satisfaction and of 
punishment. 

But if the oflender is without property, ought the injured 
person to remain without satinfuction ? No; for, according to 
the rea<(ons already laid down, satisfuirtion is almost os necessary 
as punishment. It ought to be furnished out of the public 
treasury, because it is an object of public good, and the security 
of all is intensted in it. This obligation of the public to fiimish 
satisfaction is founde<l upon a reason which has the evidence of 
an axiom. A pecuniar}* charge divided among the mass of indi* 
viduuls is nothing to each contrilmtor, in comparison with what 
it would le to an individual or a small number. 

If insurance is useful in enteqirises of commenre, it is not less 
so in the gn»at soc ial entcTprisc? in which the assoc^iates find them* 
selves united as partners, in consequence of u truiu of chances, 
without knowledge or choice on their jwirt, without the power of 
separation, or of scouring themselves by any prudential moans 
bim a multitude of snares which they mutually spread for each 
other. The calamities which spring fixmi offences are evils not 
1 m zeal than those which zesolt from aeddenta of nature. If the 
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owner of a house sleeps sounder because it is insured against fire, 
his deep will be sounder yet if he is also insured against robbery. 
Patting out of sight the abuses to which it is liable, it seems im- 
possible to give too much extension to a means so ingenious, 
which renders real losses so slight, and which gives so much secu- 
rity against eventual evils. 

But all kinds of insurances arc exposed to great abuse from 
fraud or negligence; fraud on the part of those who feign or 
exaggerate losses for the sake of obtaining indemnities not due ; 
negligence on the part of the assurers in not taking necessary 
precautions, or on the part of the assured, who use less diligence 
in proU^cting themwilves against losses which are certain to be 
made up. 

In a system of satisfactions at the public expense we have, then, 
to fear — 

1st. A secret connivance between a party pretending to be 
injured and the author of a pretended offence to obtain an 
indemnity not due. 

find. Too great security on the part of individuals, who, not 
having the same consequences to fear, wuU no longer make the 
same efibrts for the prevention of offences. 

This second danger is little to be dreaded. Nobody will 
neglect an actual possession certain and presemt in the hope of 
recovering, in case of loss, an c'quivalcni for the thin;» lost, even 
a perfect equivalent ; and when we consider that an indemnity 
cannot be obtained without trouble and cxjnmse, that there is a 
temporary privation, that the vexations of a claim and its pursuit 
are to be encountered, and the disagreeable part of an accuser to 
be played ; and that, after all, under the best 8}^tem of procedure, 
auooess is always doubtful ; — these things considered, it is plain 
that every man will still have motives enough to watch over hia 
property, ond not to encourage offences by negligence. 

On the side of fraud the danger is much greater. It can only 
be prevented by detailed precautions, which will be explained 
eleewhere. It will here eufSce to point out, as examplce, two 
oppoaito cases, one in which the utility of the remedy suipessse 
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file irnger of aibooe, the other in which the danger of ibnee ii 
greeter than the utility of the remedy. 

Whenever the damage is occasioned by an offence of which 
tile punishment is severe^ and the author of which must be juridi* 
oally ascertained, and also the fact of an offence committed, fraud 
is very difficult The only method an impostor, who protends to 
be injured, ran employ to procure an accomplice, is to give him a 
part of the profits of the fraud ; but provided there has not been 
a neglect of the clctut'st principles of proportion between offences 
and punishments, the punishment which such an accomplice must 
encounter would bt* more than equivalent to the total profit of 
the fraud. 

Observe, that the offender must be judicially convicted before 
the satisfaction is gninU^ ; without that precaution the public 
treasure would be expi>mHl to pilhige. Nothing would be more 
common than stories of imaginurj* robberies, of prt?tended thefts 
committed by unknown persons who had taken to flight, in a 
manner the most secn^t. ami in nights the darkest. But when 
it b nc'cessary to ^ring th*' utfendt*r» into court, a secret under- 
standing is not easy. This is not a part which can bo readily 
filled ; for, besides the certainty of punishment for the alleged 
offence encountered by the person who charges himsedf with it, 
in case the imposture* be diseovere<l, there will be still a particular 
and additional punishment to Iw shared by both accomplices ; 
and if it be n*collect<^ how difficult it is to fabricate a probable 
history of an offence absolutidy imaginar}\ it U likely that these 
kinds of frauds will be very ran*, if they ever happen at all. 

The danger most to be apprehendi*d b tbo exaggeration of a 
loss resulting from a real offence. But then it b nocossory that 
the offence be susceptible of such sort of falsehood, case suffi* 
dmitly rare. 

It would seem, then, that it may be regarded as a general 
maxim, that in all cases in which the punishment of the offence 
is s efTere, there b no occasion for apprehending that an imagmary 
dftnder will charge himself with tho offence for the sake of a 
doubtfhl gain. 
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Bat| for fbe opposite reason^ when the damage results from aa 
offence of which the punishment is slight or nothing, if the pub- 
lic treasure were responsible in such cases, the danger of abuse 
would be at its highest point. Insolvency is an example of this 
sort. Who so poor that he would not be trusted, if the public 
were his security? What treasure would suffice to pay the 
creditors, whose debtors were really deficient, and how easy it 
would be to get up false debts ? 

Not only would such an indemnity be liable to abuse, it would 
be unreasonable ; for, in the transactions of commerce, the risk of 
loss makes a part of the price of merchandise and of the interest 
of money. Let the merchant be sure of losing nothing, and he 
would sell cheaper ; so that, to demand an indemnity from the 
public for a loss thus made up for beforehand, would be asking to 
be paid twice over. 

There arc still other cases in which satisfaction ought to be a 
public charge. 

1st. The case of physical calamities, such as inundations and 
fires. Aids ftimished by the state to sufferers in that way are 
not solely founded on the principle that an evil divided among 
many becomes light ; they rest also ui)on this other principle — 
that the state, as protc^ctor of the national wealth, is interested to 
prevent the detcriomtion of its domain, and to re-establish the 
means of reproduction in places whitdi have suffered. Such were 
the liberalities, so .colled, of the great Frederic towards provinces 
desolated by some scourge ; they were acts of prudence aud con- 
servation. 

2nd. Losses and misfortunes in consequence of hostilities. 
Those who have been exposed to the invasions of a public enemy 
have so much the clearer right to a public indemnity, since they 
may be considered as having sustained a shock which threatened 
all the citisens, and as having been by their situation the most 
exposed points of the public defence. 

Srd* Evils resulting from unintentional mistakes of the ministem 
of justice. An error of justice is alwaj's of itself a subject of 
lamentation ; but that su^ an error, when known, should not be 
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repidred bjr looporttonal indmuitior^ is sn orartiinnr of sodol 
oi^. Ought not the public to follow the siime rules of equity 
which it imposes upon indinduals ? Is it not an odious thing 
that the government should exert its power to exact sererely all 
that is due to it» and should avail itself of the same means to 
refuse the payment of its own debts ? But this obligation is so 
eridenty that no attempt to demonstrate it can make it clearer. 

4th. Besponsibility of a community for a high-handed offenoo 
committed in a public part of its territory. It is not properly tho 
public which is responsible in this case j it is the distrii^t or the 
province which should be taxed for the reparation of an offence 
resulting from negligimce of police. 

In coses of competition^ the intert sts of on individual ought to 
take precedence of those of the treasury. What is due to an 
injured party under the title of satisfaction ought to be |Mud in 
preference to what is due to tlie public by way of hue. This is 
not the di*cision of vulgar jurisprudence, but it is the division of 
reason. The loss to an individual is an evil that is felt ; the gain 
to the public is a good felt by nobody. WTiat the offender pays 
in quality of fine is a punishment, and notliing mon* ; what bo 
pays in quality of satisfaction is also a punishment, and a seveitif 
one ; it is, beside, a satisfoc tion to the injured party, and so far a 
good. What I lukj to the state, a ertature of reason with which 
1 have no quaml, afft'cts me only with the sort of chagrin I 
should feel if 1 droppc'd the same moiu*y into a well ; what I pay 
to my adversaiy*. the satisfaction which 1 am forced to make, 
my own ex{>eos<s to him I wished to injun*, is a degree of humi^ 
liation which gives to punishment its most appropriate chonurtmr. 


T 



PART THIRD. 


PUNISHMENTS. 


CHAPTER I. 

Puniihmenti which ought not to he injlieiei. 

Thk cases in which punishment ought not to be inflicted may be 
reduced to four heads: when punishment would be — 1st, Mis- 
applied ; 2nd, Inefiicacious ; 8rd, Superfluous ; 4th, Too expensive. 

I. PuKisHMKNTS MiSAPPLiEi). — Punishmcnts are misapplied 
wherever there is no real oficnce, no evil of the first order or o* 
the second order ; or where the e%’il is more than compensated by 
an attendant good, as in the exercise of political or domestic 
authority, in the repulsion of a weightier evil, in self-defence, &c. 

If the idea of what constitutes a real offence has been clearly 
apprehended, it will be easy to distinguish real from imaginary 
offences — from those acts, innocent in themselves, which have 
been arranged among offences by prejudice, antipathy, mistakes 
of government, the ascetic principle, in the same way that several 
wholesome kinds of food are considered among certain nations 
as poisonous or unclean. Heresy and witchcraft are offences of 
this class. 

II. Insffxoacious PraismiENTS. — I call those punishments 
inefficacioue which have no power to produce an effect upon the 
will, and which, in consequence, have no tendency towards the 
prevention of like acts. 

Ponidunents are inefflcaciouB when directed against individuals 
who could not know the laW| who have acted without intention^ 
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wlu>}iaTe done the evil innocently, under an erroneous supposition, 
or irrerisiible constraint Cl^dren, imbeciles, idiots, though 
timy may be influenced, to a certain extent, by rewards and 
threats, ^ve not a sufficient idea of futurity to bo restrained by 
punishments. In their case laws hare no efficacy. 

If a man is determined to act by a fear superior to that of the 
heaviest legal punishment, or by the hope of a preponderant good, 
it is plain that the law can have little influence over him. We 
have seen laws against duelling disregarded, because men of 
honour are more afraid of shame than of punishment. Punish- 
ments directed against religious opinions generally fail to be 
^ectual, because the idea of everlasting rew’ord triumphs over 
the fear of death. According as these opinions have more or less 
influence, punishment, in such cases, is more or less efficacious. 

III. Superfluous PuxrsnurESTS. — Punishments are superfluous 
in cases where the same end may be obtained by meuns more mild 
-—instruction, example, invitations, delays, rewards. A mm 
spreads abroad pernicious opinions : shall the magistrate tliercfore 
seize the sword and punish him ? No ; if it is the interest of one 
individual to give currency to bad maxims, it is the interest of a 
thousand others to refute him. 

IV, PuNisHiiEKTs TOO EXPENSIVE. — If thc cvil of tlic punish- 
ment exceeds the evil of the offence, the legislator will produce 
more suffering than he prevents. He will purchase exemption 
from a lesser evil at the expense of a greater evil. 

Two tables should be kept in view'— one representing the evil 
of oflTences, the other the evil of punishments. 

The following evils are produced by every penal law : — IsL 
Efil of coercion. It imposes a privation more or less painful 
according to the degree of pleasure which the thing forbidden 
has the power of conferring. 2nd. The eufferingo earned hy the 
fmniekeMntt whenever it is actually carried into execution. 3rd, 
Eeil of apprehension suffered by those who have violated the law 
or who fear a prosecution in oonsequenee. 4th. ^rt7 of f alee 
proeeemUeme. This inconvenience appertains to all penal laws, 
hut particnlsriy to laws which are obscure nnd to imaginai^ 

• T % 
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offences. A general antipathy often produces a frightftil disjjK)!- 
sition to prosecute and to condemn upon suspicions or appearanoe& 
3th. Derivative evil suffered by the parents or ftiends of those who 
are exposed to the rigour of the law. 

Such is the table of evils or of expeneee which the legislator 
ought to consider every time he establishes a punishment. 

It is from this source that the principal reason is drawn for 
general amnesties, in case of those complicated offences which 
spring from a spirit of party. In such cases it may happen that 
the law envelopes a great multitude, sometimes half the total 
number of citizens, and perhaps more than half. Will you punish 
all the guilty ? Will you only decimate them ? In either case 
the evil of the punishment is greater than the evil of the 
offence. 

If a delinquent is loved by the people, so that his punishment 
will cause national discontent ; if he is protected by a foreign 
power whose good-will it is necessary to conciliate ; if he is able 
to render the nation some extraordinaiy st^rvicc ; — in these parti- 
cular cases the grant of pardon is founded upon a calculation of 
prudence. It is apprehended that punishment of the offence will 
cost society too dear. 


CHAPTER II. 


Adtii 

Re^la, peceatu qum pemae irto^ci eequat • 

2ir0 ecutica Iwnrilile eectere Jla^ello, 

Hoil L i. Sat. iii. 

Lot's have a rule 

Which deals to crimes an equal punishment % 

Kor tortures with the horrid lash for fiuilta 
Worthy a birchen twig. 

l^npwrtvm Offtneea and Punitkau'^. 

HtanMOvniO peroeived the necessity of a proportion between 
t%t"— and punidunenti. Beccaria insists upon its importanea.- 
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But thej^ roflior rccoiniueiid than explain it ; they do not tell in 
what that proportion confdsts. Let us endeavour to supply this 
defecty and to give the principal rules of this moral arithmetic* 

Fiest Rctlx. — The evil of the punishment must he made to exceed 
the advantage of the offence. 

The Anglo-Saxon laws, which established a price for the lives 
of men, two hundred shillings for the murder of a peasant, six 
times as much for that of a noble, andthirty-six times as much for 
that of the king, notwithstanding this show of pecuniary propor- 
tion, were evidently deficient in moral proportion. The punishment 
might appear as nothing compared to the advantage of the ofienoe. 

The same error is commitU'd whenever a punishment is decreed 
which can only reach a certain point, wliile the advantage of the 
offence may go much beyond. 

Some celebrated authors have attempted to establish a contrary' 
maxim. They say that punishment ought to bo diminished in 
proportion to the strength of temptation ; that temptation dimi- 
nishes the fault ; and that the more potent seduction is, the less 
evidence we have of the offender’s depravity. 

This may be true ; but it does not contravene the rule above 
laid down : for to prevent an offence, it is necessary that the 
repressive motive, should be stronger than the 8(*dnctive motive. 
The punishment must be more an chject of dread than the offence 
is an object of desirc'. An insufficient punishment is a greatcT 
evil than an excess of rigour ; for an insuffieient punishment is 
an evil wholly thrown away. No good results from it, either to 
the public, who are left exposed to like offences, nor to the 
offender, whom it makes no better. What would be said of a 
surgeon, who, to sparer a sick man a degree of pain, should leave 
the cure unfinished ? W ould it be a piece of enlightenefl humanity 
to add tothepainsof the disorder the tormentof a useless operation? 

Sjscoxn liuLE. — The more deficient in certainty a punishment 
iSfdhe severer it should he, 

Ko man engages in a career of crime, except in the hope of 
impunity. If punishment consisted merely m taking from the 
guilty the fruits of his offence, and if that punishment wer#" 
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inevitaUe, no oflenoe would ever be committed; for wbat man 
U io fooliidi 08 to run the risk of committing an offence with 
certainty of nothing but the shame of an unsuccessful attempt ? 
In all cases of offence there is a calculation of the chances for and 
against; and it is necessary to give a much greater weight to the 
punishment, in order to counterbalance the chances of impunity. 

It is true, then, that the more certain punishment is, the less 
severe it need be. Such is the advantage that results from sim- 
plicity of laws, and a good method of procedure. 

For the same reason it is desirable that punishment should 
follow offence as closely os possible ; for its impression upon the 
minds of men is weakened by distance, and, besides, distance adds 
to the uncertainty of punishment, by affording new chances of 
escape. 

Thibd Bulb. — Where two offencee are in conjunction^ the greater 
offence ought to he subjected to severer punishment, in order that the 
delinguent mag have a motive to stop at the lesser. 

Two offences may be said to be in conjunction when a man 
has the power and the will to commit both of them. A high- 
wayman may content himself with robbing, or he may begin 
with murder, and finish with robbery. The murder should be 
punished more severely than the robber}’, in order to deter him 
from the greater offence. 

This rule would bo perfectly carried out if it could be so ordered 
that for each portion of evil committed there should be a coire- 
sponding portion of punishment. Let a man who has stolen ten 
crowns be punished as severely as if he had stolen twenty, and he 
will be a fool to take the less sum in preference to the greater. 
Equal punishment for unequal offences is often a motive for com- 
mitting the greater offence. 

Foueth Bule . — The greater an offence is, the greater reason there 
is to haaard a severe punishment for the chance of preventing it. 

We must not forget that the infliction of punishment is a cer- 
tain eaqpense for the purchase of an uncertain advantage. To 
apply great punishments to small offences is to pay very dearly 
for the chance of escaping a alight eviL 
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Tlie English law which cond^nned women to be burnt fbt 
pAiiMiig counterfeit coin, was a direct inrasion of this rule of pro* 
portian. If burning were a punishment ever to be adopted, it 
ought to be confined to the single case of incendiary homicides. 

Fifth Biru. — The same punishment far the same offence ought not 
to be infiicted upon all delinquents* It it necessary to pay some 
regard to the circumstances which affect sensibility. 

The same nominal punishments are not the same real punish* 
ments. Age, sex, rank, fortune, and many other circumstances, 
ought to modify the punishments inflicted for the some offence* 
If the offence is a corporal injury, the same pecuniary punish- 
ment would be a trifle to the rich, and oppressive to the poor. 
The same punishment which would brand with ignominy a man 
of a certain rank, would not produce even the slightest stain in 
case the offender belonged to an inferior class. The same im- 
prisonment would be ruin to a man of business, death to an infirm 
old man, and eternal disgrace to a woman, while it would be 
next to nothing to an individual placed under other circumstaneest 

Let it be observed, however, that the proportion between 
punishments and offences ought not to bo so mathematically fol- 
lowed up as to render the laws subtle, complicated, and obscure. 
Brevity and simplicity arc a superior good. Something of 
exact proportion may also be sacrificed to render the punishment 
more striking, more fit to inspire the people with a sentiment of 
aversion for those vices which prt'pure the way for crimes. 


CHAPTER III. 

0/ Prescription as regards Punishment. 

OueHT punishment to be limited in point of time ? — ^in other 
words, if the delinquent is successful for a given period in evad* 
ing the law, ought he to escape punishment ? Shall the law in 
such a case no longer take cognizance of the offence P This is 
a question still contested. There must always be much that is 
aibitnury, both in the choice of offences which shall have tha 
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pririlege of this pardon, and in the number of years after whieb 
the privilege shall begin. 

Pardon can be safely allowed for offences of rashness and negli- 
gence, offences resulting from a fault exempt from bad intention. 
The very accident which makes such offenders puts them on their 
guard, and thenceforth they are little to be feared. For such 
individuals pardon is a good ; and in such cases it is an evil to 
nobody. 

Prescription may also be extended to offences not completed, 
to attempts that have failed. The delinquent, during the interval, 
has undergone the punishment in part, — for to fear it is to feel 
it. Besides, he has abstained from like offences, he has reformed, 
he has become a useful member of society. He has recovered 
his moral health without the employment of that bitter medicine 
which the law hud prepared for him. 

But when tlic question relates to more serious offences, for 
example, the fraudulent acquisition of a large sum of money, 
polygamy, a rape, a robbery, it would be odious and fatal to 
allow wickedness, after a certain time, a triumph over innocence. 
No treaty should be had with malefactors of that character. Let 
the avenging sword remain always hanging above their heads. 
The sight of a criminal in the peaceful enjoyment of the fruit of 
his crime, protected by the laws he has violated, is a consolation 
to evil doers, an object of grief to men of virtue, a public insult 
to justice and to morals. 

To perceive all the absurdity of on impunity acquired by 
lapse of time, it is only necessary to imagine the law to be 
expressed in terms like these: “But if the murderer, the robber, 
the ftaudulcnt acquirer of another’s goods, shall succeed for 
twenty years in eluding the vigilance of the tribunals, his address 
shall be rewarded, his security shall be re-established, and the 
ftruit of bis crimes shall become his lawful possession.** 
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CHAPTER IV. 

Miftaken PuniihmenU^ or PunMmenU rntBopplied. 

PuiasHXEKT ought to bear directly upon the individual who is to 
be subjected to its influence. If you desire to influence Titius, 
it is upon Titius that the punishment ought to act. If a punish- 
ment destined to influence Titius fulls upon any one else than 
Titius himself, it is quite clear that such a punishment is mis- 
applied. 

But a punishment directed against those who are dear to a 
man is a punishment to that man ; for he participates in the suf- 
ferings of those to whom he is attached by sympathy, and a hold 
can be got upon him by means of his affections. This doctrine 
is true, but is it good ? Is it conformable to the principle of 
utility ? 

To ask if a punishment of sympathy acts wdth as much force 
as a direct punishment, is to ask if, in general, attachments to 
others are as strong as the love of one’s self. 

If self-love is the stronger sentiment, it follows that recourse 
should not be had to punishments of sympathy till we have 
exhausted all the direct sufferings of which human nature is 
capable. No torture is so cruel that it ought not to be employed 
before punishing the wife for the acts of the husband, or children 
for the offences of their father. 

In punishments miiuipplitd, four principal faults are per- 
ceptible : — 

Ist. What shall be thought of a punishment which must often 
fail for want of objects on wliieh to act? If to inflict suffering 
upon Titius you set about finding the ixrsons who arc dear to him, 
you have no other guide than the domestic relations; you are 
conducted by that thread to his father and his mother, his wife 
and his childrtm. The most cruel tyranny has attempted to go 
no further. But there are many men who have no father nor 
mother, no wife nor child. It is necessary, then, to apply to 
this class of men a direct punishment; but the same direct 
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punidimCTt that answers in their case, will it not answer in 
every caseP 

2nd. And does not this ponishment suppose sentiments which 
may not exist P If Titius does not concern himself about his 
wife and children, if he has contracted a dislike to them, at the 
very least he will be indifferent to their sufferings, and this part 
of his punishment will not affect him. 

drd. But what makes this system so frightful is the profusion, 
the multiplication of evils involved in it. Consider the chain of 
domestic connections, calculate the number of descendants that 
a man may have ; the punisluncnt is communicated from one to 
the other; it spreads step by step like a contagion ; it envelops 
a crowd of individuals. To produce a direct pain equivalent to 
one, it is necessary to create a pain indirect and misapplied, 
equivalent to ten, to twenty, to thirty, to a hundred, to a 
thousand. 

4th. Punishment thus turned oside from its natural course, 
has not even the advantogt^ of conforming to the public sentiment 
of sympathy and antipathy. When the offender bus paid his 
personal debt to justice, the public vengeance is satisfied, and 
demands nothing more. If you pursue him beyond the scaffold, 
and extend the punishment to an innocent and unhappy family, 
the public pity presently revives ; an indistinct sentiment pro- 
nounces the laws unjust ; humanity declares against you ; and 
every day enlists new partisans on the side of your \dctim. Ee- 
spect for the government, and confidence in it, is lessened in 
every heart ; and all that is gained by this policy is a reputation 
of ignorance with the wise, and of barbarity with the multitude. 

The ties that bind men together arc^ so complicated that it is 
not possible completely to separate the lot of the innocent from 
the lot of the guilty. The evil designid by the law for a single 
individual bursts its bounds, and extends itself along all those 
connecting tics of common sensibility which result from the 
affections, from honour, and mutual interests. A whole family 
is in suffering and in tears for the offence of one. But this evB 
inherent in the nature of things, this evil which all the wisdom 
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and all the benevalenoe of the legidator cannot entirely preTent» 
is no reproach to him, and does not constitute a misapplication 
of punishment. If the father is compelled to undergo a punish- 
ment for his offence, that punishment must, in the nature of 
things, be a disadvantage to his children ; it cannot be avoided ; 
but if after the death of a guilty father the paternal succession 
is ravished from the innocent children, it is a voluntary act of 
the legislator, who himself turns the punishment aside from its 
legitimate channel. 

. The legislator, in this respect, has two duties to fulfil. In the 
first place he ought to avoid punishments misapplied in their 
piimitivc application. The innocent son of the greatest criminal 
ought to receive from the law as complete a protection as the 
most illustrious citizen. In the second place, it is necessary to 
I'educo to its least term that portion of misapplied suffering which 
falls upon the innocent, in consequence of a direct punishment 
inflicted on the guilty. If a rebel, for example, is condemned to 
perpetual imprisonment, or to death, everything has been done 
against him which should be done. A total confiscation of his 
property, to the prejudice of his heirs, or at least of his wife and 
children, would be a tyrannical and odious act. The rights of 
an unfortunate family smitten in its head are on that account 
only the more sacred. A national treasure composed of such 
spoils is like those impure exhalations which carry in their 
bosom the germs of disease. 

It will be sufficient to give a simple enumeration of the most 
common cases in which legislators have misapplied punishments, 
by making them bear upon the innocent for the sake of an oblique 
effect upon the guilty. 

1st Confiscation . — A remnant of barbarity which still exists 
throughout almost all Europe. It is applied to many offences, 
especially to crimes of state.* This punishment is the more 

* Confiscaiioo, for offeDoes of state, ought hardly to be looked upon as 
a jadieial punishment ; for in civil wars, generaUy speaking, as both 
parties act in good fiuth, there can be no criminally. Condscatioa is a 
massaie parriy hostile. To leave their fortnnes nntonobed, would bO 
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odiouii, sinee it cannot be employed till the danger is past ; and 
the more imprudent, since it prolongs animodties and a spirit of 
revenge, of which the remembrance ought to be effaced as soon 
as possible. 

2nd. Corruption of Blood. — A cruel fiction of the lawyers to 
disguise the injustice of confiscation. The innocent grandson 
cannot inherit from the innocent grandfather, because his rights 
are corrupted and destroyed in passing through the blood of a 
guilty father. This corniption of blood is a fantastic idea ; but 
there is a corruption too real in the understandings and the hearts 
of those who dishonour themselves by such sophisms. 

3rd. Lobb of Privileges y whereby an entire Corporation is punished 
for the Misbehaviour of a part of its Members. — In England the 
city of London is exempted, by a particular Act, from such an 
infiiction ; but wliat city, what cori)oration ought to be subject 
to it, provided its privileges are not contrary to the interest of 
the state ? 

4th. Bisastrous Lot of Bastards. — The incapacity to inherit is 
not here referred to. The loss of that right is no more a legal 
punishment in case of bastardy than in the case of younger sons ; 
and endless contests might result, if heirs could be brought for- 
ward, whoso birth had not the attestation of publicity. But the 
incapacity to fulfil certain trusts, the privation of many public 
rights, to which they are subjected in several states of Europe, 
is a true punishment, which falls upon innocent children for a 
fault of imprudence committed by their parents. 

6th. Infamy attached to the Belatires of Persons who have com- 
initted serious Offences. — This is not the place to consider what 
api>ertain8 merely to public opinion. Opinion in tliis respect 
lias taken the character of antipathy only in consequence of mis- 
takes of the law, which in many cast's has branded the families of 
criminals. This kind of injustice, little by little, is passing away. 

leaving munitions of war in the hands of the enemy. But a precantion 
adapted to a state of war, to which recourse should be bad only in 
extreme oases, ought to cease, or be softened as much as possible^ as 
poon as the danger ceases to exist. 
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CHAPTEE V. 

Of requiring Security for good Belmiour. 

To require security for good behaviour, is to demand of a person, 
who is suspected of designing to commit some unlawful act, that 
he procure some other person, who will consent to undergo a cer- 
tain penalty, provided the apprehended offence is committed. 

At first view, this appears contrary to the principles above laid 
down, since it exposes the innocent to bo punished for the guilty. 
It ought, then, to be justified by an advantage more than equi- 
valent to that evil. This advantage is the great probability of 
preventing an offence, and of protecting the general security by 
individual responsibility. 

The great influence which it exercises over the conduct of the 
suspected individual constitutes the chief merit of this procedure. 
He reflects that generous friends have given him a decisive proof 
of confidence or attachment in risking their fortunes and their 
quiet to protect his liberty and his honour. They are hostages 
who have voluntarily surrendered themselves on his account. 
Shall he be vile enough to turn their kindness against themselves ? 
Shall he quench every sentiment of gratitude ? Shall he publicly 
declare himst If a traitor to friendship, and condemn himself to 
solitary remorse ? But suppose him imprudent, fickle, or vicious, 
and not capable of restraining himself, still the security required 
of him is not useless. Those M'ho thus are responsible for him, 
being interested in his actions, arc guardians given him by the 
law ; their vigilance mil moke up for his neglect, their eyes Wfll 
closely watch his proceedings. Beside their personal interest in 
mald^ themselves be listened to, they have the strongest tide to 
be beard, firom the service they have rendered, and from the right 
which they ought always to have to withdraw their security, and 
to leave the suspected to his fate. Such is the operation of this 
means in preventing offences. 

It serves in another way to diminish the alarm, because it (hr- 
nisbos a fiivoorable indication of the character or the resourcesof 
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the eiuipected individual. It is a kind of contract of assurance. 
You dmand, for example, the imprisonment of a man who has 
attempted to do you a certain injury. One of his Mends presents 
himself, and disputes the necessity of so rigorous a means. I 
ought to know him better than you do, and I assure you that you 
have nothing to fear from him. This penalty, which I consent to 
pay in case I am mistaken, is a proof of my belief and my 
•inoerity.” 

Such are the advantages of demanding security for good beha* 
viour. It may produce an evil ; but that evil must be compared 
with its benefits, and especially with the vigorous measures which 
it would bo nccessarj" to employ against suspected persons if this 
procedure were not resorted to. Whenever an evil results to 
him who becomes security, that evil, having been voluntarily 
incurred, produces no danger and no alarm. If, through an 
imprudent zeal, ho has become security with his eyes shut, the 
consequences concern him alone. None are alarmed lest the same 
evil should befall them. But in the greater number of cases this 
engagement results from a feeling of security. He who becomes 
bound for another knows better than anybody else the character 
and situation of the peison for whom ho engages ; he is well aware 
of the risk he runs, and he does not assume it except with the 
opinion that he can do so with safety. 

Let us now consider in what cases it is proper to employ this 
means. 

1st It is useful for the prevention of offences apprehended from 
quarrels of hostility or honour, especially duels. In general this 
class of delinquents cannot be suspected of a want of sensibility 
to public esteem ; it is honour which puts them in hostile array. 
But honour does not command vengeance more positively than it 
forbids ingratitude, and especially that black ingratitude which 
punishes the bene&ctor by means of his very benefit. 

2lid. It is extremely well adapted to prevent abuses of confl* 
danco, offences which violate the duties of a trust Nobody is 
oompdled to undertake such and such employments ; it is fit that 
thasa mnployments should not be intrusted exoq^t to men who 
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have, in ridies or reputation, wherewith to fomidi a suffloient 
goarantee for their good behaviour. At the same time, the seen* 
rity which is exacted, being attached to the office, cannot b^ 
offensive to an jbody. 

3rd. This means maj have a peculiar utility in certain situations 
of political affairs, in case of enterprises against the state where 
many delinquents are concerned. Such men, often rather misled 
than perverse, nourish exalted sentiments of affection and honour, 
and in the midst of their revolt against society almost always 
preserve intimate relations with each other. When such a con- 
spiracy is discovered, the conspirators most suspected should be 
compelled to give security for their conduct. This means, at first 
sight so feeble, is very efficacious — not only because the princi- 
pals, seeing themselves watched, take the alarm ; but because the 
sentiment of honour of which we have spoken fUmishes a real or 
plausible motive, a motive founded upon justice and gratitude, 
for renouncing the enterprise. 

4th. When sureties are required to prevent the escape of an 
accused person, there is the advantage of restraint upon the par- 
tiality of the judge. Without this condition a corrupt magis- 
trate, or one of too easy temper, under pretext of a provisional 
enlargement, might withdraw an accused criminal from corporal 
or even pecimiary punishment, and change a severe penalty into 
simple banishment. Tliis abuse becomes impossible when the 
judge cannot set the accused at liberty except upon sufficient 
security. 

Only a single word is necessary as to the penalty to which the 
sureties should be subjected. That penalty should be pecuniary, 
and never anything else. Any afflictive punishment would he 
revolting, and would not furnish an indemnity. 

It is true that a pecuniary punishment may bring on the 
imprisonment of the sureties, in case they are not able to pay 
their bonds. But if they were insolvent when they became 
sureties, they have deceived the court. If their insolvency is 
posteri<^ to their suretyship, on the oocurrmioe of that event 
thqr ought to have withdrawn their security by an applicatioai to 
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the court. However, as in the case of other inaolvenciee, atten« 
tion must be paid to circumstances ; fraud must be distinguished 
from misfortune. If the suretyship was the cause of insolveacy, 
in that case particular indulgence is needed. 


CHAPTER VI. 

Tht Choice of Puniehmenti. 

Ik order that a punishment may adapt itself to the rules of pro- 
portion above laid down, it should have the following qualities:— 

1st. It ought to he eueceptihle of more or few, or diviethUf in 
order to conform itself to variations in the gravity of offences. 
Chronic punishments, such as imprisonment and banishment, 
possess this quality in an eminent degree. They are divisible 
into portions of any n*quisite magnitude. It is the same with 
pecuniary punishments. 

2nd. Equal to Ittelf — It ought, to a certain extent, to be the 
same for all individuals guilty of the same offence, being made to 
correspond to their different measures of sensibility. This de- 
mands attention to age, sex, condition, fortune, individual habits, 
and many other circumstances; otherwise the same nominal 
punishment, being often found too s<.>vert^ for some persons, too 
mild for others, will overshoot the mark, or will fail to reach it. 
A fine fixed by law wiU never be a punishment equal to itself, on 
account of differences of fortune. Ranisliment has the same 
inconvenience ; too severe for one, to another it is nothing. 

Srd. CommeoMuraile . — If a man has two offences before his 
eyes, the law ought to give him a motive to abstain from the 
greater. He wnll have that motive, if he can see that the 
greater offence will draw upon him a greater punishment It 
ought, then, to be in his power to compare these punishments, to 
measure their different degrees. 

There are two methods of fulfilling this object 1st By adding 
to a giv^ punishment another quantity of punishment of the 
aame kind; for example, to five years’ imprisonment fiar such sn 
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oCbbo^ two jmn* additional far anoh an aggraTation. Snd^ 8y 
adding a panidimeiit of a different kind; for examploi to 
yeaiB* impriaonsMitfor such an offence, puUio ignominy for anoh 
an aggraration. 

4th. ^aa%oat U the Offence. — The poniahment will more 
oaaily engFare itself on the memory, it will present itself more 
strongly to the imagination, if it has a resemblance, an analogy 
to the offence, a common character with it* The lex iaUenie is 
admirable in thia respect — An e^e far an eye^ a tooth far a tooth. 
The most impcrlect tinderatanding is capable of connecting these 
ideas. But these sort of punishments are rarely practicable, and 
in most cases would be too expensive. 

There are other means of analogy. Search out, for example, 
the motives of offences, and generally you will recognise the 
dominant passion of the offender, and you may punish him, accord- 
ing to the proverbial Ba 3 ring, with the instrument of his sin. 
Offences of cupidity will best be punished by pecuniary fines, 
when the wealth of the offender admits it ; offences of insolence, 
by humiliation ; offences of idleness, by compulsory labour, or 
forced rest. 

6th. Exemplary , — A real punishment which should not be ap- 
parent would be lost upon the public. The great art consists in 
augmenting the apparent punishment without augmenting the 
real punishment Tins may be accomplished, either in the selec- 
tion of the punishments themselves, or by accompanying their 
execution with striking solemnities. 

The auio^da-ft would bo one of the most useful inventions of 
jurisprudence, if instead of being an act of faith it were an act 
of justice. What is it but a public execution, a solemn tragedy 
which the legislator presents to the assembled people ; a tragedy 
tmly important, truly pathetic by the sad reality of its catas- 
and by the greatness of its object ! The preparatioiii, 
the socmery, the ornaments, cannot be too studied, since upon 
them the dbot principally depends. The tribunal, the scaff^ 
the dresses of the officers of justioe, the hahiliments of the 
€rhninal% the religious service, the procession, all the acoompani* 

I 
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mdoiMf ought to bear a gra^e and mournM character. Why 
riiould not the ezecutionen be covered with a mourning crape f 
The terror of the scene would be increased by it^ and at the same 
time these useful servants of the state would be concealed from 
the unjust hatred of the people. Ware it possible to keep up the 
illuidon, all mi^t pass in effigy. The reality of punidunent is 
only necessary to maintain the appearance of it. 

6th. Economical , — That is, punishments should have only that 
degree of severity absolutely necessary to answer their end. All 
beyond is not only so much superfluous evil, but produces a mul- 
titude of inconveniences, which intercept the ends of justice. 

Pecuniary punishments are highly economical, since all the 
evil felt by him who pays turns into an advantage for him who 
receives. 

7th. RminihU or ltcvokaH 0 ,^li is necessary that the damage 
inflicted should not bo absolutely irreparable, since unfortunately 
COSOS may occur in which the infliction may be subsequently 
discovered to have been without lawful cause. As long as testi- 
mony is susceptible of impcrfiH^tion, os long as appearances may 
bo deceitful, as long as men have no certain criU’rion whereby to 
distinguish truth from falsc^hood, one of the most important pre- 
cautions which mutual security requires is, not to admit of 
punishments absoluUdy irreparable, ex(Tpt ujK)n the cleai^ evi- 
dence of their necessity. Have we not seen all the appearances 
of crime accumulated upon the head of a culprit whose innocence 
was demonstrated, when nothing remaincHi but to lament over 
the mistake of an arrogant precipitation ? Weak and inconsistent 
that we are ! Wo judge like fallible creatures ; we punish as if 
we oould not be deceived ! 

To these important qualities of punishment three others may 
be added, of less extensive utility, but to be aimed at when it is 
possible to procure them without detracting from the greet olqcct 
of example^ 

lit It is a great merit in a punishment to contribute to the 
r^fmnalimof (k$ not only through fear of being punished 

egeiiii but by a change in his character and habits. This end 
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nifty he attained by atudjitig the motive whidi produced the 
olEnott^ and by applying a punkhment which tends to weaken 
tiiat motive. A house of eorrection, to fiilfil this object^ ought 
to admit a separation of the delinquents^ in order that different 
mn^nm of treatment may be adapted to the diversity of their 
moral condition. 

2nd. Thking aaniy ihs power of doing Infurg. — It is much easier 
to obtain this end than the preceding. Mutilations and perpetual 
imprisonment poesees this quality. But the spirit of this maxim 
leads to an excessive rigour. It is this which has rendered the 
punishment of death so frequent. 

If there are cases in which it is possible to deprive the offender 
of the power of doing injury only by taking away his life, it is 
upon very extraordinary occasions ; for example, in civil wars, 
where the name of a leader, as long as ho lives, is enough to 
inflame the passions of a multitude. And, even in such cases, 
death inflicted upon actions of a character so equivocal ought 
rather to be looked upon as an act of hostility than as a punish- 
ment. 

3rd. Ib fumiih an indemnitg to the %nj\i/r$d party is another 
uaefiil quality in a punishment. It is a means of accomplishing 
two objects at once, — punishing an offence, and n^pairing it; 
removing the evil of the first order, and putting a stop to alarm. 
This is a characteristic advantage of pecuniary punishments. 

1 conclude this chapUv by a general observation of the highest 
importance. The Ugiolaior^ in the choice of puniehmmte, ought 
enrefuUy to ocoid ouch ae chock eetabluhod prcjudicee. If there 
haa been formed in the minds of the people a decided aversion to 
a given kind of punishment, though it has all the other requisite 
qualities, it ought not to be admitted into the penal code, because 
it would do more harm than good. In the first place, it is an 
evil to insiare the public with a painful feeling by the establish- 
ment of an unpopular punishment It it no longer the guilty 
abne who are punished. It is the most innocent and tender- 
hearted persona upon whom is inflicted a punishment very real, 
Ihotigh it haa no particular name, by wounding their sensibilityi 
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Imiiiig i3aeh opinion, and presenting to them the image of tio* 
lenoe and of tyranny. What can be expected from conduct so 
injudicious? The legislator, by despising public sentiinent» 
imperceptibly turns it against himself. He loses the viduntary 
as si s t an c e which indiriduab lend to the execution of the law 
when they are content with it ; the people, instead of being his 
assistants, are his enemies. Some endeavour to fEudlitate the 
escape of the guilty ; others feel a scruple at denouncing them ; 
witnesses hesitate to testify ; there is formed insensibly a fatal 
prejudice, which attaches a kind of shame and of reproach to the 
service of the law. This general discontent may go fhrther ; it 
sometimes bursts out into open resistance to the oiheers of justice, 
or to the execution of sentences. A success against authority is 
regarded by the people as a victory ; and the unpunished delin- 
quent triumphs over the weakness of the laws. 

What renders punishments unpopular is almost always their 
•ad selection. The more the penal code is conformed to the 
rules we have laid down, the more it will secure the enlightened 
esteem of the wise*, and an approbation of feeling on the part of 
the multitude. Such punishments will be thought just and 
moderate. Everybody will be struck with their propriety, their 
analogy to offences, and with that scale of gradation by which 
aggravation of punisliment is made to correspond to aggravation 
of offence, and mildness of punishment to smallness of offence. 
This kind of merit, founded upon domestic and familiar notions, 
is levd to the comprehension of every mind. Nothing is more 
fit to give the idea of a paternal government, to inspire confidence, 
to make public opinion act in concert with authority. When 
the people are on the side of the laws, the ohanoes of escape are 
reduced to their lowest term. 
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CHAPTER Vn. 

Th$ Eimi% of Jhmukmm^. 

Tmt ii no pmuahme&t which, taken separately, unites all the 
requisite qualities. To attain that end, it is necessary to have 
a ohoioe many punishments, to vsry them, and to make 

sereral of them enter into the same infliction. Medicine has no 
panacea. Diflerent means must be recurred to, according to the 
nature of disorders and the temperament of the patient. The 
art of medicine consists in studying all remedies, in combining 
them and in putting them into operation according to circum- 
stances. 

The catalogue of punishments is the same with that of offences. 
The same eril done by authority of the law, or in violation of the 
law, will constitute a punishment, or an offence. The nature of 
the eyH is the same, but how different the effect ! The offence 
spreads alarm ; the punishment ro-establishes security. Offence 
is the enemy of all ; punishment is the common protector. 
Offence, for the advantage of a single person, produces a universal 
ervil ; punishment, by the sufferings of an individual, produces a 
general good. Suspend punishment, the world becomes a scene 
of robbery, and society is dissolved. Be-establish it, and the 
passions grow calm, order is restored, and the weakness of each 
individual is sustained by the protection of the public force. 

The whole matter of punishment may be distributed under the 
following heads : — 

Ut CopiUd PumUhmemU. — Such as put an immediate end to 
the life of the offender. 

204. Ajflieiwo JhmUkmenU. — Such as consist in corporal suf- 
foiings, but which produce only a temporary effect, as flagellation, 
compulsory fiisting, Ac. 

3 rd. ImiMU Ptmiokmomii. — Such as produce a permanent 
eflbet upon the body, as branding and amputation. 

4 tli. Igmommiom PumioimmUo, — Their principal aim is to 
^a^oseiheoifonder to the contempt of the spectator^ and to make 
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him be looked upon as onwortby the society of his old fiienda* 
The am$nd4 honorahU is an example. 

dth. Penitential Destmed to awaken the senti* 

ment of shame, and to expose to a certain degree of oensuxe. 
They are not severe or public enough to bring on infEuny, nor to 
make the ofEender be looked upon as unworthy the society of hia 
former companions. It is, in fact, such chastisements as these 
that a father has the power to inflict upon his children, and which 
the most tender father would feel no scruple at inflicting upon 
the child he most loved. 

6th. Chronie Puniihmenti, — Their principal rigour consists in 
their duration, so that they would be almost nothing if it were 
not for that circumstance. Banishment and imprisonment are 
examples. They may be perpetual or temporary. 

7th. Puniehm&nte eimply ruirictive. — Those which, without 
participating in any of the preceding characters, consist in some 
restraint, some restriction, in being prevented from doing what 
one would desire ; for example, the prohibition to exercise a oer- 
tain profession, the prohibition to frequent a certain place. 

8th. PunishmenU eimply eompuhive, — Those which oblige a 
man to do a thing from which he would wish to be exempted ; 
for example, the obligation to present one’s self at certain times 
before an officer of justice. TUs punishment consists not in the 
thing itself, but in the inconvenience of the constraint. 

9th. Pecuniary Punithmente. — ^They consist in depriving the 
delinquent of a sum of money, or of some article of actual pro« 
perty. 

1 0th. PimtsAiaaN^ quaei pecuniary. — They oonsist in depriving 
the offender of a kind of property in the services of individuals, 
— pure and simple services, or services combined with some 
pecuniary profit. 

11th. Characterietic jPunieJanente- — Punishments which, by 
means of some analogy, pieaent to'the imagination a lively idea 
of the oflSmee. These punishments do not properly fonn a s^a- 
rate daasi they aie distributed annmgaU the others, ignominb^ 
penite nti al , a^ctive, fto« A charaoteristio punidiment is a 



mna m of iaiKoliiig oiio of the preceding pitniahvifsite iritk 
•omeoireiiiiisln^ wUeh has nimUtm to the nature of the offisnoe* 
Sufqpooe a counterfeiter, insteod of being punished with dealb, 
were oondeamed to some other punishmenta, and, among other 
fliuig% to be Inanded indelibly. If the word (mmUrfeiter were 
branded on his forehead, and upon each cheek the impress of m 
pm$ eif emrrmU mmep^ this punishment, recalling the offence bj 
a aenaible image, wotild be eminently characteristic. 

In a house of correction, the delinquents, according to the 
diTersity of their offences, should be obliged to wear emblematical 
dresses, or other exterior marks of some striking analogy. Thus 
the notion of their offence would become inseparable from them ; 
their mere presence would be like a new proclamation of the law ; 
and the hope of escaping this shame, by resuming a common 
dress, would be a powerful attraction to engage them to good 
conduct 


CHAPTER VIII. 

Et ([wmiflm ran<inf mnrhi^ roria^tma# oHst | 

Milh mali tpsewi, mUUt crunL 

And «• diiSMot tmt, aicU miwt Tsry ; 

A thoiisaiid kinds of ill, s tbousnd cores. 

Jmitificotion of VorUiy in PuniehmonU* 

Wa hare already seen that the choice of punishments is the result 
of a multitude of considerations, that they ought to be susceptible 
of more or less, equal to Uu-msclres, eommsasurable, sualogous 
to the offence, exemplary, economical, reformatire, popular, ftc. 

We hare aeeu that a single punishment nerer can bare all these 
qualities, that it is uecessary to combine them, to raiy them, to 
SMort them, in order to find the composition which we need. 

If a code founded upon these principles were only a project, it 
might be regarded as a fine speculation impossible to be realised. 
Cold and indifferent men who are always anned with a deqiairiug 
saeredulify w h ere rey the happiness of mankind ia eoncegnedf 
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wodd not want that oommon reproach of impracticability, 00 con* 
Fonient to idleness and 80 flattering to self-loTe. But the work is 
done, the plan is executed ; a penal code has been oonstmoted 
upon these principles, and that code, in which all these rules are 
acrupulously adhered to, has no quality more remarkable than its 
clearness, its simplicity, its precision.* All penal legislatbn 
hitherto known, without having accomplished a moiety of the 
object, is infinitely more complicated, more vague, more difficult 
to comprehend. 

It has been necessary to seek out a great variety of punish- 
ments, to adapt them to each offence, and to invent new means of 
rendering them exemplary and characteristic. But the same 
persons who will agree to the general proposition that these two 
qualities are essential will perhaps be constantly revolting against 
Ihcir application. Punishments naturally excite antipathy, and 
even horror, when considered separately fVom offences. Besides, 
opinions upon a matter submitted to sentiment and imagination 
are so floating and capricious, that the same punidiment which 
would excite the indignation of one as too severe, would be 
blamed by another as too mild and quite inefficacious. 

I wish here only to anticipate an objection. A penal system 
ought not to be thought cruel because it includes a great variety 
of punishments. The multiplicity and the variety of punishments 
prove the industry and the cares of the legislator. To have but 
one or two kinds of punidiment is an effect of ignorance of prin- 
ciples, and of a barbarous contempt of proportion. I might 
mention states in which despotism is all-powerful and civilization 
but little advanced, where it may be said that but one kind of 
puni Ament is known. The more we study the nature of ofiences 
and of motives, the more we examine the diversity of characters 
and ciroumstanoes, the more we Aall fbel the necessity of employ- 
ing different means to oountcract them. 

* Tbit refbm to the penal division of that Univertal Cod$^ to the eoa- 
stmetioii of whidi Bentham devoted the greater pari of hit lifii. It has 
not been published, and, indeed, was never finished to the of 

lie tsdior.— Tffiailalir^ 
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Qflenoeii ihoM interior enernko of tooietji wbioli oany on 
agtiiiet it an obstiiiate and varied irar» diaplay all the iastiiiota of 
auiohievoiii animala : aomeempbyTiolence; otherthayereoourae 
to atratagem — ^they know how to aaanme an infinity of shapes and 
everywhere keep up a secret oorrespondenoe. If they have been 
oombated without being conquered, if the revolt oontinueo to 
subsiaty it must be principally ascribed to the defect of legal 
tactics and of the instruments hitherto employed to suppress 
them. Certainly, there needs as much talent, calculation, and 
prudence to defend society as to attack it, and to prevent offences 
as to commit them. 

To determine whether a penal code is rigorous, observe how it 
punishes the most common offences, those against property. The 
laws everywhere have been too severe upon this point, because, 
punishments being ill*choscn and misapplied, it has been attempted 
to compensate by rigour what was wanting in justice. It is 
neoessaiy to be Ivm prodigal of punishment as respects offences 
which attack property, in order to deal it with more severity upon 
offences which attack the person. The first are susceptible of 
indemnity ; the others do not admit it, at least not in kind. The 
evil of offences against projierty may be reduced to a trifle by 
means of insurances; while all the treasure of Potosi cannot 
recall to life one murdered ptmion, or calm the terrors spread by 
such a crime. But the question is not whether a penal code be 
more or less severe ; that is a wrong view of the subject. The 
only question is, whether the severity of the code be neceasaiy or 
not. 

It is cruel to expose even the guilty to useless sufferings ; and 
such is the .^nsequenee of punishments too tevoie. But is it not 
more cruel still to leave the iunooent to suffer P Such is the 
result of punishments too mild to be efficient. 

We may exclude that variety in punishments is one of the 
perfections of a penal code, and that the more repugnant to a 
sensitive heart is the search for these the more necessary 

IS it t h a t the le gi s l at or sh o u ld be so penetrated with humanity as 
to gain this victory over himselfi Was Sangrado^ whoso only 
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phjiic ooniiited in deeding, more Humane than ‘Bo^thuexre, nhb 
eouiulted aU nature to dia(»T€r new remedy 

^ The ideas taggeated in this chapter aze expanded at mudh gfeate 
leofth, end sustained hy additional argimienis, in the Theory of PvnUek* 
mentif which is one of the works of Bentham, compiled and published by 
Bamont. Notwithstanding all the reasonings of Bentham upon the snb- 
ject of diTersity of punishment, I am constrained, by his own prinoipleSt 
to adopt the opinion that imprwmmmtt trariously modified, is the only 
punishment which the legislator need employ, — with the exception of 
those noHofaetione, pecuniary and honorary, which ought to form a part 
of erery code, and which in a certain sense may be regarded as punish- 
ments. 

Imprisonment combines all the qualities enumerated by Bentham as 
desirable in a punishment. 1. It is peculiarly susceptible of inore or less. 
2. It may easily bo made equal to itself ^ihhi is, uniform in its serenity as 
respects the punishment of different offenders guilty of the same offence. 
8. It is oommeasurahle in a high degree. 4. It is exemplary^ inasmuch as 
a gaol is a constant warning to offenders. 5. It is eeononucol, or may 
easily be made so by proper arrangements, and that too in more senses 
than one ; fbr while it is conaidored as a punishment both by the offender 
and the publio, instead of inflicting any injury on the offender, in many 
oases it may be made to oonfbr upon him a high degree of benefit, both phy- 
sical and moral ; and as respects the pecuniary expense to the public, every 
gaol, mere houses of detention excepted, might be made, and ought to be 
made, to support itself. 6. It is remissible^ and quite as revocable as 
any other punishment. 7. It also may be regarded as omohffous to ike 
offense^ since every offence oonsists in an abuse of liberty and power, and 
is properly punished by a restraint of liberty and power. 

It also possesses in a high degree two of the other qualities esteemed 
by Bentham as important, though less so than those above mentioned. 
1. It has a tendency to reform the offender, by removing him fbom the 
temptationa of liberty, and giving virtuous motives an opportunity to 
regain an asoendanoy. 2. It takes away, so long as it lasts, whi(d£i may 
be for a long time, the power of doiny injury. 

It is a point of the highest importanoe that severity of punishmsnt 
should be proportioned to magnitude of offenoes, and that aooording to 
a scale simple, and eaaQy to be undmtood. Variety of kinds in punisli* 
meat samns to be inoonsistent with this e s s ent ial olyeot, for Ity what 
oommoa measure shall we calculate them?— bow many lashes are equi- 
valent to how many days of imprisonment? This is a matter of ismof 
upon wMdh ao two men will agree. 
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Afraoms Pnn8HJfX!rT«.«-*Thefie are not good for iJl offlasoe^ 
becaoie tbef cannot exist in a dight degree, or at least onl j m 
ease of persons in a state of the lowest degradation. £?erj cor« 
poral punishment publicly inflicted is infamous. Inflicted in 
private, it is less infamous, but it is not exemplary 

The most common afflictive punishment is whipping. In its 
ordinary application, this punishment has the inconvenienoe of 
not being equal to itself ; it varies from the slightest pain to the 
most atrocious torture, and may even result in death. Everything 
depends upon the kind of lash, the force of the application, and 
the temperament of the indiridtial. The legislator who orders 
this punishment knows not what he does ; the judge is nearly aa 
ignorant ; its execution will always be in the highest degree 
arbitrary and uncertain. In England, whipping is usual for such 
thefts as juries, by a humane peijury, declare to be below the 
value of a shilling. This punishment is a revenue to the execu- 
tioner. If the dclin(|uent suffers, it is only because be has no 
money wherewith to purchase the impunity of a mock infliction. 

IxosuBLE PinfisiiXEHTs. — Indelible afflictive punisbmenta, 
taken separately, arc not capable of graduation. The mildest 
of them has a very high degree of severity. Some, such as 
branding, only disfigure the person ; others take away the Use of 
•ome limb ; others consist in mutilations, as the loss of the nose, 

ImpiiacmiiMfit, morsorer, has the dsoided adranUge of not intening 
the vindiotiTS fbeUngs or giving the Mnotkm ot tiie law to rsvoltiiig 
cmoltiea. Who can doobt that barbarona ponlahmeots tsnd to barharise 
the people which tnOicta then ? 

1 might soggest manj other oonaiderationa in fhvonr of adopting 
kapriaouMmi as the onfy kind of pnniahaaent, did the Units of a note 
permit it. It moat be oonleaaed, however, that imprisonment has been 
filled to serve Sir that parpoee on^r bj reason of thoee vaet improve* 
meiits Isleiy introdaoed into priaon dmcipline, of which BeiHhain, nest 
to JfoaNwd, deaerves the credit. 8ee the treatiee enthled FtmopHqoo^ 
ea nm i led by Dn m o nt from the writings of BenthaaL«-»T!reii<lator. 



S48 


nnrante oy th> r*»iz ooss. 


the e$n, the feet, or the hande. ICutilatioii of the oigsiu whieh 
axe n e oc e mr y for lebonr ought oot to be inflicted upon oommoa 
offenoea, ani^ aa thoae which spring from want, as theft, smug* 
gling, fro. What can tiie offenders do after being maimedf 
If HiB state maintains them the pnnishment becomes too e^qien* 
sire; if they are left to themselres, it is the same as condemning 
them to despair and death. Penal mutilations hare two incon* 
▼enienoes; they are irremissible, and they are apt to be oon> 
fbnnded with natural accidents. There is no apparent difference 
between him who has had an arm out off for a crime, and him 
who has lost aa arm in the service of his country. An artiflcial 
and evident brand ought always to be added, to be the certificate 
of offence and the safeguard of misfortune. These punishments 
might bo suppressed altogether ; and if used at all, it should only 
be for some very rare offences, where they have the recommenda* 
tion of analogy. 

Indelible brands are a powerflil means of which a had use has 
been made. Among offenders convicted of theft, or of furtive 
concealment, many have only yielded to a transient temptation, 
and might return to virtue if the nature of the punishment had 
not ootruptod them. In such cases there should be no indelible 
brand, no infiunous punishment. That would he to take away 
the hope of re^tablishing their reputation, and redeeming a 
moment of error. If an indelible brand is stamped upon conn* 
teiieitera, for example, it is a sign which excites distrust of their 
honesty, but which docs not deprive them of the means of live> 
lihood. Despised as rogues, they will still be employed as 
ingenious workmen. But if a man is branded for a first theft, 
what will become of him? Who will employ him? What 
would it avail him to be honest? He is compelled to be a 
knave. 

An indelible brand is only usefhl to mark a dangerous offender, 
vdio will cease to be dengorous provided he is known, or to 
•eouxe the exeoutioa of another punishment. When the 
is iafomotts, branding ought to acoompany peipetual impriaon* 
meat, to prevent the flight of the prisoner. It hinds him like n 
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o# ant of it than in it. To make these marks permaiieiit and 
cQidiigmriiable, thef should, be imprinted by coloured powdera 
pridked into the ddo, and not with a hot iron. 

loFoicisious PennsEnmm. — Infamy is one of flie most salu- 
tary ingredients in penal pharmacy: but ideas upon this subject are 
veiy oonfbsed, and the means employed very imperfect. Accord* 
ing to the notion of the lawyers, it would seem that infamy was 
a homogeneous thing, indivisible, an absolute and invariable 
quantity. If it were so, the employment of this punishment 
would be almost always impolitic and unjust ; for it is equally 
applied to very unequal offences, and to some offences which ought 
not to be visited with it at all. Infamy, well managed, is very 
susorptible of graduation. It is, in a moral view, what defile* 
ment is in a physical. It is one thing to have a spot on one’s 
clothes, and quite another to be covered with mud. 

Zest 0/ honour is another phrase in common use, but not less 
deceptive. It includes two false suppositions : one, that honour 
is a good of which all men possess a certain share ; the other, that 
it is entirely in the power of the law, and can be taken away at 
pleasure. The term dUhonour, which differs fVom infamy in not 
excluding the idea of more or less, would be more appropriate. 

In/am as it is commonly employee), bears rather upon the 
criminal than the crime. If it bon* u[ion the offence, its effect 
would be more certain, more durable, and more efficacious. It 
might then be proportioned to the nature of the case. But iu 
order to attain that end it is necessary that a particular kind of 
dishonour should be found for every kind of offence. 

All this cannot be effected, eaoept by a new apparatus of jus- 
tice; inscriptions, emblems, dresws, pictural representatiooi ; 
signs which speak to the eyes, which strike the imagination 
thioni^ the smises, which form associatuma not to be ellimcd. 
It is thus that public indignation, which is but too apt to be 
directed against the laws and the judges, may be conoentrated 
upon the ofEEsnder and the offence. The byilatAr not 

diiJain to bemw from the theatre imporing ahows and lepce- 
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MitAfimit. To mirrcmnd the criminal wiib symbola ofbia offanoe 
would not be, as some may incline to repres^t it, a vain display 
of power, a ridicnlons parody : it would be an instructive exbi* 
biiion which would announce the moral objects of puniriiment, 
and would render justice more respectable by showing it, even 
in the sad fonction of punishment, aiming rather to impress a 
great lesson than to satisfy a spirit of vengeance. 

The pilloTff, used in England, is of all punishments the most 
unequal and unmanageable. The delinquent is abandoned to the 
caprice of individuals, and this singular infliction is sometimes a 
triumph, and sometimes it is death. An author was condemned 
to it, some years sinc^e, for what is called a libel The platform 
upon which he was placed became a kind of lyceum ; and the 
whole time passed away in compliments between him and the 
spectators. In 1 760, a bookseller was put in the pillory for hav- 
ing sold some impious or seditious work. A subscription was 
opened for him, while he was still standing in it, and soon 
amounted to upwards of a hundrt4 guineas. What an aflfiont 
to the law ! Lately, a man condemned to the same pui^shment 
fbr a lascivious offence, was murdc«red by the populace under the 
eyes of the police, who did not even attempt to defend him. 
Mr. Burke h^ the spirit to denounce this abuse in the House of 
Commons. The man who undergoes a punishment,” he said, 

is still under the protection of the law, and ought not to be 
abandoned as a prey to ferocity.” The orator was applauded, 
but the abuse remains ; yet a simple iron grating to inclose the 
criminal would prevent ail such acts of barbarity. 

CnoKtc PmnsHiiBKTS. — Chronic punishments, such as ban- 
ishment and imprisonment, are adapted to many offences ; but 
they demand a particular attention to the circumstances which 
affect individual sensihility. Banishment would be an infliction 
in the highest degree unequal if it were decreed without excep- 
tioiL Its severity depends upon the condition and the fiirtune of 
thoii who undergo it. Some have no reason to be attached to 
their eountry ; others would be overwhelmed with despair at dia 
idia)Of]aav]ag their property and their ho Some have flani* 



]te% otlieiB liftTe DO tach ties. One would be depdred of efeiy 
xesouree if oompelled to lesve his country^ to snotherbsnishmeat 
would be o luei^ eecope from his creditors. Age sud sex make 
s greet difleanenoe* Much latitude must be allowed to the judge» 
who can be directed only by general instructionB. 

The English, before the independeuoe of America, were in the 
habit of transporting to the colonics a nutUerous class of offenders. 
For some this transpoitatiou was slavery, for others a party of 
pleature. A rogue, who had a mind to travel, was a fool if he 
did not commit some offence to instiro himself on outfit and a 
free passage. The more industrious of the convicts gained pro- 
perty and a home in the colonies. Those who knew nothing, 
except how to steal, not being able to exercise their art with 
any success in a countiy* of which they did not know even the 
geography, soon ended their career on the gallovrs. Once con* 
demnitl and transported, their lot was unknown. Though tliey 
died of disease or famine, nobody cared. Thus the whole effect 
of example was lost, and the prinei}>al end of punishment was 
wholly negUctc^d. The tranB{K>rtation to Botany Bay, which is 
now in use, answers its end no betUT. It has all the faults 
which a puuishmcut can have, and none of the qualities which 
it ought to have. 

If an establishment in a distant country were offered to the 
dtixens, on condition of attaining it by a violation of the laws, 
what absurdity ! what madnciw ! But tnins]>ortatiou must pre- 
sent itself to many UTctchcs as an advanbigeous offer, of which 
they can take advantage only by committing on offence. Thus 
the law, instead of counterbalancing the temptation, adds, in 
many cases, to iu force. 

As to imprisoMmU^ it is impomiUe to give any opinion with 
reject to that punishment, until all that concerns the structure 
and the internal governmeut of prisons has been determined with 
the greatest exactitude. Prisons, with the exception of a small 
number, include every imaginable means ot body 

and mi nd. Consider merely the ^te of forced idlonnff ^ to which 
the p ri son er s are reduoed, and this punishment is exoeasivelj 
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axpeimTe. Want of exercise exieiratesaiideiifeeblesthdrl^^ 
tiest and depriyes tiieir organs of suppleness and elasticity ; ^ 
spoiled^ at the same time, of their characters and of their habits 
of labour, they are no sooner out of prison than starvation drives 
them to commit offences. Subject to the subaltern despotism of 
men who for the most part are depraved by the constant spec- 
tacle of crime and the habit of tyranny, these wretches may be 
delivered up to a thousand unknown sufferings, which aggravate 
them against society, and which harden them to the sense of 
puniriunent. In a moral point of view, an ordinary prison is a 
school in which wickedness is taught by surer means than can 
ever be employed for the inculcation of virtue. Weariness, 
revenge, and want preside over these academies of crime. All 
the inmates raise themsedves to the level of the worst ; the most 
ferocious inspires the others with his ferocity ; the most cunning 
teaches his cunning to all the rest ; the most debauched inculcates 
his licentiousness. All possible defilements of the heart and the 
imagination become the solace of their despair. United by a 
common interest, they assist each other in throwing off the yoke 
of shame. Upon the ruins of social honour is built a new 
honour, composed of falsehood, fearlessness under disgrace, for- 
getftilness of the ftiture, and hostility to mankind ; and thus it is 
that unfortunates, who might have been restored to virtue and 
to happiness, reach the heroic point of wickedness, the sublimity 
of crime. 

A convict, after having finished his term of imprisonmenti 
ought not to be restored to society without precautions and with- 
out trial Suddenly to transfer him fh>m a state of surveillanoe 
and captivity to imlimited freedom, to abandon him to all the 
temptations of isolation and want, and to desires pricked on by 
long privation, is a piece of cardessness and inhumanity which 
ought at length to attract the attention of legislators. At London^ 
when the hulks in the Thames are emptied, the maleiiMstors at 
that jubilee of crime rush into tbc city like wolves, who after a 
long ihst have succeeded in entering a sheep-fold; and until all 
these phmderers have been apprehended for new offBOcea, them 
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is no oeoiirilj upon the highwsjs, no safety in the streets of die 
nietiopolis. 

PsccKxaMT PoizsHJtBm. — ^These inflictions hsTe the triple 
advantage of being susceptible of graduation, of ftilfilling the end 
of puniahment, and of serving as an indemnity to the injured 
party. But it must ht recoUcctetl that a pecuniary punishmenti 
if the sum is fixed, is in the highest unequal. This oon« 

sideradon, so obviously true, has been ncgli^ted by all legislutors. 
Pines have been determined without any regard to the profit ot 
the offence ; to its evil, or to the wealth of the offender. Every- 
body recollects the story of tliat insolent young Homan, who 
amused himsi If by lashing all the passc!rs>by. while a slave of his 
at the same time offered them u coin, fixed by tho laws of the 
Twelve Tables, as the fine for that offence. 

Pecuniary punislmients should always bo regulated by tlie for- 
tune of the offender. The relative amount of the fine should bs 
fixed, not its absolute^ amount ; for such an offence, such a part 
of the offender s fortune ; w'ith such modifications, however^ as 
w'ould meet the difficulties liable to attend a literal execution of 
this rule. 

PrNisnxEKTs smrtY HKSTRirrivr., — There is nothing in penal 
legislation more iugimiuus tlian haHuhment from the ptfsenc^ 0/ 
ih$ injmrtd party. This punisliincmt is HUggesU*d by the old 
French law, and some traces of it may 1 h* found in the Danish 
code. With some improvements, it would offer an excellent 
remedy for offences growing out of individual hostilities, from 
which the public in general has nothing to fmir. This punish- 
ment affords a triumph to the oppresmd over the oppressor, 
and re-establishes, in the mildi^iit luunner, the pn*ponderance of 
injured innocence over insolent force. B(*sides, it prevents the 
renewal of quarrels, and takes away from the aggressor the powMT 
of doing harm. But to put in opt*ration a means so closely con* 
neoled with honour, requires a scrupulous attention to the 00a* 
dUbn of indiTidoala. 

CarnrUi Pumsiuam. — The more attention one gives to tho 
pmifahmmi of doath, the mors he will be ineliiied to adopt the 

A A 



354 


TmcaiM or the peeal coeb. 


opinion of Beccaria, — that it ought to be disused. This subject 
is BO ably discussed in his book, that to treat it after him is a 
work that may well be dispensed with. Those who wish to see, 
at a single glance, all that can be said for and against it, have 
only to turn back to the chapter containing the table of qualities 
desirable in a punishment. 

Whence originated the prodigal fury with which the punish- 
ment of death has been inflicted ? It is the effect of resentment 
which at first inclines to the greatest rigour ; and of an imbecility 
of soul, which finds in the rapid destruction of convicts the great 
advantage of having no further occasion to concern one’s self 
about them. 

Death ! always death ! It requires neither the medita- 
tions of genius nor resistance to the passions. It is only to 
yield one’s self to them, and we are carried at once to that 
fatal term. 

Is it said that death is ncressary to take from an assassin the 
power of rcutoruting his offence ? For the siime reason, then, we 
ought to destroj’ the frantic and the mad, from whom society has 
everything to fi'ur. If we can guard against them*, why not 
against assassins ? Is it said that death is tin* only punishment 
which can outweigh certain temptations to commit homicide? 
These temptations can only arise from hostility or cupidity ; and 
do not these passions, from their very nature, dread humiliation, 
want, and captivity more than death ? 

I should astonish the reader were 1 to expose to him the penal 
code of a nation celebrated for its humanity and its enlighttu- 
ment. We should expect to find in it the most exact proportion 
between offences and punishments ; but, in fact, that proportion 
is continually outraged or forgotten, mid the punishment of death 
is lavished upon the most trifling offences. The mildness of the 
national character is in contradiction to the laws, and, as might 
bo expccUnl, it is that which triumphs; the laws are eluded; 
pardons are multiplied ; offences are overlooked ; testimony is 
excluded ; and juries, to avoid an excess of severity, often fall 
excess of indulgenoe. Thence results a qrstem of penal law^ 
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ineoliereiit, eontradictorr, uniting riolence to weaknctM, dependent 
on the humour of a judge, rarpng from circuit to cirouit, aome- 
timee aanguinaiy, iK>metime8 null. 

English law-makers hare not yet adopted imprisonment ji ined 
to labour — a sort of punishment good in so many respects. In- 
stead of compulsirc occupation, they reduce their prisoners to 
complete idleness. Is this by design ? Xo ; it is doubtless hr 
habit. Things hare been found upon that footing ; it has been 
disapproved, but has not been changed. There needs pecuniary 
advances, vigilance, and sustained attention, to combine imprison- 
ment with labour ; none of these are needed to shut up a man, 
and leave him to himself. 


CHAPTER X. 

0/ tin pardoning Power. 

What punishment lacks in certainty must be made up in severity. 
The less certain a punishment is, the sevens it must be ; the more 
certain it is, the less it nef*d be severe. 

What shall be said of a power cn'atc»d for the very purpose of 
making punishment uncertain ? Such, however, is the direct 
consequence of a power to pardon. 

In the species, as in the individual, the age of jmssion preoedea 
that of reason. Anger and vengeance have dictated the (earliest 
penal laws. When these barbarous enactments, founded upon 
capricGfl and antipathi<*s, begin to shock an enlightened public, 
the power of pardoning offers a safeguard against the sanguinary 
ngoor of the laws, and Incomes, so to speak, a comparative good ; 
and nobody inquires whether this pretended remedy is not, in 
fact, a new evil. 

How many eulogtums have been bestowed upon clemency ! It 
has been repeated a thousand times that it is the first virtue of a 
aovsmgn. Doubtless, if the crime be only an attack upon the 
•ovareign’a edMove ; if the question be of a satire upon him or 
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his ikTOimtes ; tlie moderation of a prince is meritorious, the 
pardon which he grants is a triumph over himself. But when 
the question is of an offence against society, a pardon is not an 
act of clemency ; it is a mere piece of partiality. 

In cases where punishment would do more evil than good, as 
after seditions, conspiracies, and public disorders, the power of 
pardoning is not only useful, it is necessary. These cases being 
foreseen and pointed out in a good legislative system, pardon 
applied to them is not a violation, it is ajj execution of the law. 
But pardons without motive, effects of the favour or the facility 
of a prince, impeach either the laws or the government : the laws, 
of cruelty to individuals ; or the government, of cruelty to the 
public. Keason, justice, and humanity must be wanting some- 
where; for reason is never in contradiction with itself; justice 
cannot destroy with one hand what it has dono with the other ; 
humanity cannot require that punishment should be established 
for the protection of innocence, and that pardons should bo 
grunted for tho oncourugement of crime. 

The power of pardoning, it has been said, is the noblest pre- 
rogative of sovereignty. But may not that prerogative sometimes 
turn to tho disadvantage of him by whom it is exercised ? If, 
instead of gaining for the prince a more constant affection on the 
part of his subjects, it exposes him to caprices of judgment, to 
clamours, and to libels ; if he can neither yield to solicitations 
without being suspected of feebleness, nor show himself inexorable 
without being accused of severity, where then is the splendour of 
this dangerous right? It would seem that a just and humane 
prince must often dread the exposure to this combat between 
public and private virtues. 

Homicide ought, at least, to make an exception. He who has 
the right to pardon that offence is master of the life of eveiy 
oitisen.* 


* To prevent the abase of this power, it woald sa6ioe to require that 
its eKeroise shonld be eooompaaied by an exposition of motiTee. Where 
oipilel punishments are in nee, it would be better to preeerre the power 
of perdoaiagi emi without reetitelions, then to abolish it entir^. 
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To mmnp. If tbelawa aretoowvere, tbepower of pardoning 
i> a neceaaaiy eoirectiTe ; but that oomotiire is itself an evil. 
Make good laws, and there will be no need of a magio wand 
which has the power to annul them. If the pnnidunent is neooa- 
aaiy, it on^t not to be remitted ; if it is not necessary, the oun- 
Tiot durald not be sentenced to undergo it 
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PART FOURTH. 

INDIRECT MEANS OF PREVENTING OFFENCES. 


INTRODUCTION. 

In oil tlie sciences there are branches which have been cultivated 
more tardily than others, because they demand a longer series of 
observations and meditations more profound. It is thus that 
mathematics have their transcendental or higher branch — that is, 
a new science, as it were, above ordinary science. 

The same distinction, to a certain extent, may be applied to the 
art of legislation. What means shall be adopted to prevent inju- 
rious actions ? The first answer, which presents itself to every- 
body, is this: “Forbid tliose actions; punish them.’’ This 
method of combatting ofiV^nees bi*ing the most simple and the first 
adopted, every other method of arriving at the same end is, so to 
speak, a n^flnement of the art, and its transcendental branch. 

That branch consists in devising a course of legislative acts 
adapted to prevent ofiTenccs — in acting principally upon the incli- 
nations of men, in order to turn Uiem from evil and to impress 
upon them the direction most useful to themselves and to others. 

The first method — that of combatting offences by punishments 
—constitutes direct legielation. 

The second method — that of combatting offences by preeentwe 
constitutes a branch of legislation which may be called 

inUreet, 

The sovereign acts iireetlp against offences when he pxohibite 
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(hem mdividuallj under ipedal penalties. He acts in 
when he takes precautions to prevent them. 

By direct legislation the evil is attacked in firont Indirect 
legialation attacks it obliquely. In the first case, the legislator 
declares open war agains^ the enemy, points him out, pursues 
him, meets him foot to foot, and carries his defences sword in 
hand. In the second case, he doi^s not announce his whole 
dwgn; he works umlerground, he pro< un»s intellig<*nce, heset'ks 
to prevent hostile enterprises, and to ki^'p still in his alliance 
thosi! who may have foniuHi si*cret inU'ntioris against him. 

SptH'ulative writers ujwn politics have had glimpws of this art ; 
but in spi'uking of this second branch of legislation they do not 
evince any clear idea of it. The first branch has Wn a long 
time reduced to sysli'ui, the good part of it as well as the bad. 
The second brunc)» has never been Ihonmghly exainiru‘d ; nolxMly 
has undertaken to treat it with rmthod, to urnmge it, to classify 
it— in one word, to it in its whole extent. It is yet anew 

subject. 

Writers who have oouipost d political rotnanees tolerate direct 
b'gislation as a n(‘C(‘ssary evil ; it is a eboi<‘c‘ of evils to which 
they submit, but as to which thty never express a very lively 
interest. But wlien they e^mie to speak uIk)uI the mi^uns of pn*- 
venting oflfenc< s, of n nderirig men Is tter, of [KTh^eting tiiuntls, 
Uicir imagination grows warm, their h<;pes an» exciu*d ; one 
would sup|Hrsc» they wen‘ alwut to produce the great mtret, and 
that the human nux* was going to receive a new form. It is 
biH.^ause we have a more magrutieent idea of objen ts in proportion 
as they are le.ss familiar, and licf ause* tluf imagination has a loftier 
flight amid vague projects which have never bi^en subjected to 
the limits of analysis. Jfajor 0 lon^inquo rsrsrsnfia— the greater 
distance, the gnater revenmcc — this is a saying os applicable to 
ideas as to perBons. A detailed examination will reduce all these 
indefinite hopes to the just dimensions of the possible; and if in 
the process we lose fictitious treasures, we shall be well indem* 
a*fied by the certainty of what remains. 

To distinguish exactly what appertains to these two branchci^ 
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it if neoetsarj to begin bf filming a jnst idea of diicetlegiilatum 
It proceeds, or ought to proceed, in this way - 

1st. The choice of acts to be erectcfl into offences* 

2nd. The description of each offence, as murder, theft, peou* 
lation, Ac. 

8rd. An exposition of the reasons ?or attributing to these acta 
the quality of offences— reasons which ought to be deduced from 
the single principle of utility, and consequently to be consistent 
with themselves. 

4th. The assigning of a competent punishment for each offence. 

6th. An exposition of tlie reasons wliich justify these punish- 
ments. 

The penal systc'm, though it b<» made as perfect as possible, is 
defective in m'verol respects : — 1st. The evil must exist before the 
remedy can be aj)plied. The remedy consists in the application 
of punishment, and punishment cannot be applied till offence is 
committed. Every new instance of punishment inflicted is an 
additional proof that punishineiit lacks efficacy and leaves behind 
it a certain degnK) ot dang(T and tilarm. 2ud. Punishment itself 
is an evil, though necessary to prc*vent greater evils. Penal jus- 
tice, in the whole course of its o|K’nilion. can only bt^ a series of 
evils— evils arising from the threats . and constraint of the law, 
(*vils arising from the prosecution of tlie aceusi^d before it is pos- 
sible to distinguish innotjcnce from guilt, evils growing out of the 
infliction of judicial scmtejiccs, evils from the unavoidable conse- 
quences which n^sult to the innocent. 3rd. The penal system is 
not able to reach many injurious actions, which escape justice 
either by their frequency, the facility of concc^aling them, by the 
difficulty of defining them, or finally by some vicious turn of 
public opinion by which they are favoured. Penal law can ope- 
rate only within certain limits, and it« power extends only to 
palpable acta, susceptible of manifest proof. 

This imperfection of the penal system has caused new expe- 
dients to be sought for to supply its deficiencies. These expe- 
dients have for their object the prevention of offences, either by 
preventing the acquisition of the biwitUdg$ nocosaary to their 
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eonnuMon or hf taking awaj the paw^r or the tetS to eommit 
than. The meet namerous class of thcee means relates to the 
art of directing the inclinations hr weakening the sednotiTe 
motiTes which excite to eril^ and by strengthening the tutelary 
motives which impel to good. 

Indirect means, then, are those which, without having the 
character of punishments, act upon man phpieally or morally, to 
dispose him to obey the laws, to shield him IVom temptations, to 
govern him by his inclinations and his knowledge. 

These indirect means not only have a great advantage on the 
side of mildness, but tliey succoc^d in a multitude of eases in 
which direct means will not answer. All modem historians have 
remarked how much the ubusi^ of the Catholic (^hurc^h have 
diminishid since the establishment of the Protestant ndigioii. 
What poi)os and conncils could not do by their dt^oret^s a fortunate 
rivalry has accomplished witlmut difficulty ; and scandals which 
would afford to hostile starts a matter of triumph have bt»en core- 
fully avoided. The indirect means of fn*e eomptaition among 
religions has more power to restrain and rvhrm the clergy than 
all positive laws. 

Let us take another example from political economy. Attempts 
have l>een made to nduee by la%v the price* of mfTchandise, and 
particularly the interest of money. It is true that high price's 
are an evil only in comparison urith some gcM)il of which they 
prevent the enjoyment ; but such an evil as they ore, there is 
reason for seeking to diminish it. To effict that purpom^, a muU 
titude of n*8trictive laws have betm devised, a fixed tariff of 
prices, a legal rate of interest. And what has been the conse- 
quence? These rcgulatit)ns have always Ixtm ( ludtd ; punish- 
ments have bc?c*n multiplied; and the evil, insU'ad of being 
diminished, has become greater. The only efficacious means is an 
indirect one, which few govc'iuments have had the wisdom to 
employ. To grant all merchants and capitalists a fhM) right of 
eompetitioii, to intrust to them the business of making war upon 
each other, of underbidding each other, and of attracting pur> 
chasers by tbe offer of more advantageous terms — such is this 
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means. Free competition amounts to the same thing as the grant 
of a reward to him who furnishes merchandise of the best 
kind at the lowest price. This immediate and natural reward, 
which a multitude of competitors flatter themselves with the hope 
of obtaining, acts with more efficacy than a distant punishment 
which every one expects to escape. 

Before entering upon the exposition of these indirect means, it 
should be observed that the classification here emplo3*ed is, to a 
certain extent, arbitrary, and that several of them may be pro- 
perly arranged und(*r difTerent heads. To distinguish them 
invariably, one from the other, would require us to enter upon a 
metaphysical analysis, very subtle and very fatiguing. It is 
enough for the prewuii ])urpose that all indirect means may be 
])laced under one or the other of the heads proposed, and that the 
attention of the legislator is directed to the principal sources 
whence' they may be derived. 

There* is one more pre liminary remark of e sseulial importance. 
Among the veerii't\' of means about to be e*x|)lained, then? is none 
which is n*commemde*d as (•s])ec ially fit for on}’ jMirtie ular govem- 
iiiemt, and still le'ss for all gove rnment in general. The special 
ueivantage of each measure, eonsidi re*ei by itsidf, will be indicated 
under its proper heael ; but eac h may have relative inconveniences, 
which it is impossible to determine without knowing the circum- 
stances of the jiartieulur east*. It ought to be well understood 
that the objc»ct here propost^d is not to advise the adoption of 
such or such a measure, but simply to bring it into view, and to 
recommend it to Uie attention of those w hose province it is to 
judge of its applicability. 


CUAPl'EE I. 

of iho Phjfiical Poiter to io Harm. 

'WaxK the will, tlie knowledge, and the power necessary to the 
performance of an act concur, that act is of necessity performed* 
InoUnaiiof^ hiowMftf power , — these, then, arc the thr^ points at 
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wbich it is necessary to if^y tbe influence of law, in order to 
determine tlie conduct of men. These three words contain in 
the abstract the sum and substance of all that can be done by 
legislation, direct or indirect 

I begin with power, because means in fhis respect are more 
simple and more limited, and because^ in those cases in which we 
can succetMl in taking away the power to do harm, we hare accom* 
plished everything. Success is certain. 

Power may be distinguished into two kinds: Ist. Iniemel 
power, that which depends upon the intrinsic faculties of the indi- 
vidual ; 2nd. ExUrnal power, tliat which depends upon persons 
and things external to the individual, but the aid of which he 
must have, in order to act. 

As to intemtil power, that which depends upon the faculties of 
the individual, it is scarcely possible to dei)rive a roan of it with 
advantage. The power of doing evil is inseparable from the 
power of doing good. With his hands cut off, a man cannot 
steal, but neither can he work. 

Besides, these j)rivativc means are si vere that they cannot be 
cmploycHl except uj»on criminals alxxwly convicted. Imprison- 
ment is the only one of them that can \h* justified, in certain 
cases, to previ*nt an apprehended offence. 

The legislator will find grt^atiT rt‘sources for the prevention of 
offences by turning lus attention to the material ubjecU which 
aid their commission. 

Then* are cams in which the power of doing barm may be 
taken away, by rX( luding what Tacitus calls irritamenia malorum, 
irritations to evil, — the subjects, the instruments of offence. In 
such casis, the j)oli<'y of the legislator may be compared to that 
of a nuriH* ; iron l>ars at the windows, grat<*s around the fire, the 
care of keeping sharp and dangerous instruments from the hands 
of cbildrc*n, arc* means of the same kind as the prohibition to sell 
and to make tools for the fabrication of false money, venerific 
drugs, arms eaay to be concealfni, dice, or other instruments of 
prohibited games, and the prohibition to make or to have certain 
nets for the chase, or other instruments ibr trapping wild game. 
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Mithomet, not trusting to the restraining power of reoaosit 
wished to take awaj from men the power of abusing strong 
drinks ; and if we consider the climate of warm countries, where 
wine renders men furious rather than stupid, we shall find per- 
haps that the total prohibition is a milder method of procedure 
than a permission which produces a numerous class of offences, 
and consequently of punishments. 

Imposts upon spirituous liquors fulfil, in part, the same end. 
In proportion as the price is raised above the capacity of the 
most numerous class to purchase, they are deprived of the means 
of giving themselves up to intemj>erance. 

Sumptuary laws, inasmuch as they prohibit the introduction 
of certain articles which are objec ts of jealousy to the legislator, 
may bo referred to this head. It is this which has rendered so 
famous the legislation of Spartet; the precious metals were 
banished ; strangers were excluded ; travelling was not per- 
mitted. 

At Geneva there was a prohibition to wear diamonds, and 
the number of horses which on individual might keep was 
limited.* 

There might bo mentiont»d under this head many English 
statuU^s relative to the sale of spirituous liquors. It is pro- 
hibited to expose them to sale in the oi>on air. A licence must 
be obtained, and paid for, &c. The prohibition to open certain 
places of amusement ujwn Sunday apiKTtains to this bead. 

To the same class bedong the mi*asurcs adopted to destroy 
libels, seditious writings, obscene figunw exposisl in the streets, 
and to prevent the printing and publication of works thought to 
have a pernicious tendtmey. 

The ancient police laws of Paris forbade a servant to wear a 
sword, or even to carry a cane or staff. This perhaps was a 
simple distinction of rank ; perhaps it was a measure of security. 

Where a particular class of the pt'ople is oppressed by the 
•evereigu power, prudence requires that they should be forbidden 

* To cits these lumgee is not to propose them ss models. They arc 
sited to show under what obss soeh laws ought to hs arrsngsd. 
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to Qiny max The greater iojiiry beoomM a juMafioatioo for the 
smaller injury. The Philistines obliged the Jews to omao to 
them eveiy time they wanted to sharpen their axes and scythes. 
In China the fabrication and the sale of arms is reserved exola* 
sively to the Tartar-Chinese. 

By a statute of Qeorge III., aU persons, except traders, are for- 
bidden to keep in their houses more than fifty pounds weight of 
gunpowder, and traders arc not allowed to have more than two 
hundred pounds weight on hand at one time. The reason 
assigned is the danger of explosions. In the statutes relating 
to high roads and turnpikes, the nurabiT of carriagt^ horses is 
limited to eight, with an e xception in favour of certain trans- 
portations, and of arliller)' and munitions of war, for the service 
of the king. The n^ason assigned is tlie preservation of the roads. 

'Whether any of these measures, and others of the same sort, 
have a political object In hind the n*ason8 assigned for them, that 
is what I do not pretend to say; but it is oc*rtatn that such 
expedients may operate to take away the me ans of revolt, and to 
diminish faeilitii^ for smuggling. 

Among the eiptHlients of this sort, I know none more hoppy or 
more simple than that commonly uw*d in England to rtmder diffi- 
cult the theft of bank-note s. When it is ncHTSiwiry to send them 
by a mt'SscngiT or the post, thiy an* cut into two parts, which 
are sent separately. The theft of half a bunk-noU^ would be 
useless, and tin* difiirulty of sU*aling the two (mris, one after the 
other, is so gn*at that the offence is almost im|KMisible. 

Then* an* pmfessions for the cxen*ist* of which proofs of 
capacity are m|uin*d. Tlu n* an? oUiem which the laws render 
incompatible with each other. In England many offices of jus- 
tice are incompatible with the prof(*smon of an attorney; it is 
feared that the right hand might U* mi ndly lalamring for the left. 

Persons who contract w'itb the administration fur the supply of 
commissary stores, and the provirioning of the fleet, cannot have 
a seat in parliament. These penons may be defaulters, and be 
Sttlgect to paiiiasmmtary investigation ; it is not proper, therefors, 
that they should be members. But thm arc stitmger 
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for thii ezclusion, derived from the danger of increitiiig minis-: 
terial influence. 


CHAPTER II. 

Prohibition of aequiring Knowledge which may be turned to a 

bad purpoee, 

I MSNXIOK this kind of policy only to condemn it. It has pro- 
duced the censorship of the press ; it has produced the inquisition ; 
and wherever it is employed it will always produce the brutaliza- 
tion of mankind. 

I propose here to show, — 1st, that the diffusion of knowledge 
is not injurious on the whole, the offences of refinement being 
less fatal than those of ignorance ; 2iid, that the most advan- 
tageous method of combatting the evil which may result from a 
limited dcgrcjc of knowledge is to augment its quantity. 

In the first place, the diffusion of knowledge is not injurious 
on the whole, 8ome wriU^rs have thought, or seemed to think, 
that the less men know the better off they will be : that the less 
enlightened they are, the less acquaintance they will have with 
the objects that ter^'c as motives to evil, or as means of commit- 
ting it. It is not surprising that fanatics have entertained this 
opinion, since there is a natural and ( onstant rivnliy between the 
knowledge of things real, useful, and intelligible, and the know- 
ledge of things uninUJligible, imaginary, and useli as. But these 
notions about the dangers of knowdedge are *iufRciently common 
among the mass of mankind. The age of gold, —that is, the age 
of ignorance, — is spoken of with n^gret. To put in a clear light 
the error upon which these notions rest, there nt*ed8 a more 
precise method of estimating the evil of an offence than any 
hitbarto employed. 

XI is not astonishing that offences of refinement are more 
odiotts than offences of ignorance, — that is, of brutal violence. 
In determining the greatness of offences, the principle of anti- 
pathy has been more followed than the principle of utilitj. 
Antipathy gives more attention to the apparent depravity d 
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cb«rtcter indicated bj the offence than to anything eUe. This, 
in the eyes of passioD, is the ulimt point of the action, in com* 
parison with which the strict examination of utility always 
appears too cool. Now, the more knowledge and refinement an 
oilfence indicates, the more proof there is of reflection on the 
part of the offender, and of depravity in his moral disposition. 
But the evil of an offence, the sole object wliich the principle of 
utility regards, is not determined by depravity of chaiacter alone ; 
it depends immediately upon the sufft'rings of the persons who 
are affected by the offence, and .upon the alarm which it excites 
in the community ; and, in the sum of evil, the depravity wliieh 
the culprit manifests is not an essential circumstance, but men^ly 
an aggravation. 

The gn^atest offences are those for which the smallest degrt*e of 
knowledge is sufficient ; the most ignorant individual always 
knows enough to commit them. Inundation is a graver crime 
than house-flring; house-firing than homicide; homicide than 
robbery ; robbery than pilfering. This proposition may Iw de- 
monstnited by an arithmetical protes'*, hy an inventor}’ of the 
items of evil in each cas4‘, by u eomparisi)!! of the gn^utuess of 
each individual suffering, and of the number of individuals who 
are made to suffer. But how much knowledge is required to 
enable a man to commit tlu si* offenct*s ? The most atrexuous of 
all demands only a di*grtH‘ of intclligeuce possessed by the most 
barbarous, the most savage of men. 

Robbc*r}' is worse than fkduetion or adulti r}’ ; hut robbery is 
most frequent in time s of barbarism, seduction tuid aduIU^ry in 
those of refinement. 

The dissemination of knowledge has not inerea<u*d the number 
of offences, nor even the facility of committing them ; it has only 
diversified the means of their [M^q>etrution. And how ? By 
gradually substituting less injurious means in the place of those 
which are more injurious. 

Is a new method of theft invented ? The inventor profits for 
a time by his discovery ; but presently his secret is found out, 
and pec^la are on their guard. It then becomea neceiaary to 
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have recourse to some new means, which has its torn, like ilie 
firsti and passes bj in the same way. All this is still but theft, 
not so bad as highway robbery, which itself is not so bad as 
plundering committed by armed bands.* Why? Because the con- 
fidence every one has in his own prudence and his own sagacity 
prevents him from being so much alarmed by theft as by robbery. 

Let it be granted, however, that bad men abuse everything; 
that the more they know, the more means they have of doing 
evil ; what follows ? 

If tho good and the bad composed two distinct races, like the 
white and black, the one might be enlightened and the other 
kept in ignorance. But since it is impossible to discriminate 
between them, and esperiully when we consider the frequent 
alternation of good and evil in the some individual, all must be 
subjected to ihi; Hum(' rule. Genera! light, or general darkness; 
there is no middle coursi\ 

However, the very evil complaincnl of carries wdth it its own 
cure. Knowledge cannot give advantage to the bad, except so 
far os they have th(‘ exclusive pt>Hsession of it. A snare which 
is known ceases to bi* a stmn\ The most ignorant tribes have 
knowm how to poison the ti|>s of thedr arrows ; but it is only 
nations well instnu ted who have become acquainted wdth ah 
poisons, and have known how to oppose' them by antidotes. 

All men have the capacity to commit offences ; but only en- 
lightened mvn ore able to discover laws which can prevent them. 
The more ignorant a man is, the mon* he is inclined to separati 
his private interest from tho interest of his fellows. The more 

* That it, on the suppofition that the dama^ of tiio offenoe is the 
■ame i for there is a point of view in which tbefi in worse than robbery, 
ainoe one may possess himself of a greater sum of money by fraud than 
by robbing on the highway. 

For proofs of the superiority of modem manners over aadetit times, 
aee Hams's Kttoy oa Ihpulnti&m. For proolk of their superiority over 
the mannert of the Middle Ages, eee GeaemI Mistary j 

Htsiory i^Mnglund; Introductiim to Charlto F.; Borriaytea's 

Oh ts re o Moas apoa JE^ylisK SUiMob \ and ChostriUMi, in his Troabim 
PahUe Bqppitissf^ a work heppQy oonoeived bat not weU eieoated. 
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enfi^hteiiad he it, the more deoriy will he pmeire the eoimec* 
tion betweex hit prirate ioiereti and the inienstt of the whoK 

Look through hittorj; the moat barbarout agea pretent an 
attemblage of all offencea, offences of cunning at well at offcncea 
of Tiolcnce. Barbaritm, though it has some ricca peculiar to 
ittell^ teemt not to exclude rieea of any kind. At what epoch 
were fidte titles and forged grants most multiplied ? When the 
clergy alone knew how to rt'ad ; when, through the tuperiority 
of their knowledge, they regarded men almost at we n'gard 
hones, animals which we could not subdue to the bit, if their 
intellectual facultin were equal to oun. Why was recourse had, 
during the same period, to judicifil duels, to trials by Are and 
water, and to all thojH' strangi* means called jud^menU of God Y 
Because, during that infancy of reason, tliere were no principles 
known by which to distinguish truth from falsehood. 

Compare the results in staU»s in whii h the ])ubUcation of ideot 
has been reatruiniHi, and in thosi* where frw^om of thought and 
of speech has been pt‘nuitted. You have, on the one side, Bpain, 
Portugal, Italy; on the other, England, Holland, North America. 
Wliere is the most happiness ? Where the best morals ? Where 
the most crimes ? Wiiea* is society most agreeable and most 
•ecure? 

Too many praises have been lavishc'd upon institutions, the 
founders of which madi* knowlnlge a monojK>ly. Such were the 
prirsta in ancient Egt'pt, the Brahmins of Hindostan, the Ji*suiti 
in Paraguay. If their conduct merits praises it is only in rela- 
tion to the iiiten^ts of those jiersons who Imve adminisU-red these 
forms of govemuient, not as regards the inttmiit of those who 
have been subject to them. It may be; admitted that the pi'ople 
have been quiet and dmile under these thcxHTracies ; but have tbej 
been happy ? It is not c redible that tliey have been, unlt^ss an ab- 
ject servitude, vain terrors, useliwi obligations, macerations, pain- 
fbl obterrances, saddening opinions, are no oljstacles to happiness. 

These governments have not so much attained their end by 
maintaimng natural ignorance, as by spreading pnjudices, and 
propagating errors. The chicfii themsclvea have always ended 

1 B 
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by becoming the victiiiui of this narrow and pnmllanimons policy. 
States retained in a constant inferiority, by institutions opposed 
to every kind of progress, become the prey of nations who have 
acquired a relative superiority. States grown old in an infancy, 
which has been prolonged by their tutors, that they might the 
more easily govern, have always offered an easy conquest; and 
once subjected, have passed with little or no resistance from one 
master to another. 

But it is said we do not pretend to keep men in ignorance ; all 
governments perceive the necessity of knowledge ; what they are 
afraid of is the liberty of the pn*s8. They do not oppose the 
publication of scientific treatises ; but is it not reasonable that 
they diould oppose the 8])rt‘ad of immoral or seditious writings, 
the evil efftnits of which cannot be pit‘vcntcd if they are once 
allowed to circulate ? Punishing a guilty autlior may act as a 
preventive to those who might incline to imitate him ; but to 
prevent the publication of bad books by the institution of the 
censorship, is to ch(H)k the evil at its source. 

The liberty of the press has its inconveniences ; nevertheless, 
the evils which result from it arc* not lo be compared to those* of 
a censorship. 

Whore will you find that rare genius, that superior intelligence, 
that mortal, accessible to all truths, and inuccessiblo to any 
passion, to whom con be intrusted this supn^mc* dictatorship over 
all the productions of the human mind ? Do you suppose that a 
Locke, a Lcibnits, or a Newton, would have had the presumption 
to undertake it? And whut is this power which you are forced 
to confer upon inferior men ? It is a pou er which by a singular 
necessity combines in its exercise all the cause's of partiality, and 
aU the charoctcristios of injustice. IMiat is a censor ? He is an 
interested judge, a solo judge, an arbitrary judge, who proceeds 
in secret, condemns without a hearing, and deciders without appeal. 
Seoreoy of procedure, that greatest of abuses, is abadlately easen- 
tiaL If a book were publicly examined, it would be publidiing 
the book, in order to know if it ought to be published. 

Aa to flm evil which results from a oensoTihip, it is imposriMe to 
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vipasore it, because it is impossible to tell where it ends. It is 
nothing less than the danger of stopping the whole progress of 
the human mind in all its paths. Every new and important 
truth must of necessity have many enemies, for the single reason 
that it is new and important. Is it to be presumed that the 
censor will belong to that class, infinitely the smaller, which 
elevates itself above established prejudices? And though ho 
should have that uncommon strength of mind, will he have the 
courage to endanger himself on account of discoveries of which ho 
will not share the glor^' ? There is hut one sure course for him 
to take ; to proscrihe everything which rises above common ideas, 
to draw his pen through evciything elevated. He risks nothing 
by prohibition, hut everything by pt^rmission. In douhtAil cases, 
it will not be he that suflTers ; it will bi> Truth. 

If the advance of the human mind had depende<l ufKin the good- 
will of those in authority, when* should we he to-day? Reli- 
gion, legislation, morals, the physical sciences, all w*oiild he in 
darkness. But it is nut noci'ssary to dwell upon so common an 
argument. 

The true censorsliip is that of an enlighhrmed public, whicli 
discountenances false and dangerous opinions, and encourages 
useful discoveries. In a frei^ country, the audacity of a libel does 
not save it from general contempt ; but by a contradiction easy 
to be explained, the indulgence* of the public in this ruii>ect is 
always in proportion to the rigour of the govemmenU 


CHAPTER III. 

IndinH i^prwentin^ ik$ JTUh U> commit Offcnccc. 

Ws have seen that legislation can only operate by influencing 
the power, knowlcxige, and the will. We have spoken of the 
indirect means of taking away the power to do injury; we have 
shown that the policy of preventing men fnm acquiring iulbr- 
matkii, does more ham than good AU dm indiieot means, then, 
which weeau use with advantage, must be emplojed in directiiig 
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the inclinatioiu of men, in putting into operation the mlee of a 
logic hitherto hut little known, th logic of the will — a logic which, 
as Horace has so well expressed it, seems often to be opposition 
to that of the undtrtlaniing 

Videa meUora 
Prologue, et deteriora eequor, 

I the better 

And approve it ; and the worse I follow. 

The means about to be presented are of a nature to put a stop 
in many cases to this interior discord ; to diminish that contra- 
riety among motives^ which ofUm owes its existence to want of 
address on the part of the legislator, to an opposition which he 
has himself created bi*tween the* natural sanction and the political 
sanction, between the* moral sanction and the religious sanction. 
If ho could make all these powers concur towards the same end, 
all the faeultuMn of man would be in harmony, and the will to 
do evil would not exist. In cases where this end cannot be at- 
tained, it is nccessor}’, at all events, that the* force of the tutelary 
motives should ex<r(H»d that of ilie seductive motives. 

The indin*ct means by which the will con bi* influenc(*d, may 
bo illustraUnl under the form of political or moral problems, of 
which Uie solution may be shown by various examples : 

Problem Plret , — To change the course of dang(*ruuB desires, and 
to din*et the inclinations towards amusements conformable to the 
public interest. 

Second , — To arrange so Uiat a given dirire may be satisfied 
without injuiy, or with the least possible injury, 

TAird , — To avoid furnishing encourag(>menta to crime. 

/biirM. — To increase responsibility in proportion as temptation 
increases. 

jFVM. — T o diminish the sensibility to temptation. 

SixtA.— To strengthen the impn*«sion of punishments upon the 
imsgination. 

Sooontk— To ftioilitaie knowledge of the (act of an effenoa* 

JK/hilL — To prevent an oilEenoe by giving to many persons an 
tomediate intofest to prsvent it 
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Kinih , — To facilitate the means of recogniaing and. finding 
indiTidnals. 

Tentk.^To increase the difficulty of escape* 

JBhv^nik . — ^To diminish the uncertainty of prosecutions and 
punishments. 

Tw 0 lfih . — To prohibit accessory offences, in order prevent the 
principal offence. 

After these means, of which the object is special, others more 
general will be pointed out, such as the culture of benevolence, 
the culture of honour, the employment of the impulse of religion, 
and the use to be made of the power of instruction, and of 
education. 


CHAPTER IV. 

To change the Couth of Dangcroue Deeiree^ and to. direct the 

Inelinaiione towards AmuscmcHte eonfonnable to the Public 

JntcrceL 

Tan objoct of direct legislation is to combat pernicious desires, 
by prohibitions and punishments diriKrted against the injurious 
acts to which those desin^s give birth. The object of inrlinn’t 
legislation is to counteract their influence by incnuising the force, 
of less dangerous desires, capable of entering into rivalr}* with 
them. 

There are two obje<‘ts to be considenxl — What are the desires 
which it is an object to weaken ? By what means can that end 
be obtained ? 

Pernicious desires are of three classes: — 1st, Malevolent pas* 
sions; 2nd, The appt^tite for strtmg drinks; 3rd, Idleness. 

The means of weakening these desires may be reduced to three 
heads: — Ist, To encourage honest inclinations; 2nd, To avoid 
forcing men into idleness ; 3rd, To favour the consumption of non- 
inebriating liquors, in preference to those of an intoxicating quality. 

Some peiaons may be surprised that the catalogue of vicious 
inclinations is so limited; but they should recollect that the 
human heart has no passions absolutely bad. There is nono 
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which does not stand in need of guidance ; and at the same time 
none which ought to be eradicated. When the angel Gabriel 
prepared the prophet Mahomet for his divine mission, he plucked 
from his heart a black spot, which contained the seed of evfl. 
Unfortunately, this operation cannot be practised upon the hearts 
of ordinary men. The seeds of good and the seeds of evil are 
inseparably mixed. The inclinations are governed by motives ; 
but all pains and all pleasures are motives ; pains to be avoided, 
pleasures to bo pursued. Now, all these motives may produce 
all sort of effects, from the best to the worst. They are trees 
which bear wholesome fruits or poisons, according to exposure, 
according to the care of the gardener, according to the wind that 
blows, or the temperature of the day. The purest benevolence, 
confining itself too exclusively to a single subject, or mistaken in 
its means, may produce gmit evils. Attachment to one’s self, 
though ocQSsionally it bt‘eomes hurtfhl, is constantly necessary ; 
and in spite of their deformity, the malevolent passions are at 
least useful as means of defence, as safeguards against the inva- 
sion of personal interest. We ought not, then, to attempt rooting 
out any affections of the human heart, siuci* there is none which 
does not play its port in the system of utility. We should con* 
fino ourselvos to the opc^ration of these affcHrtions in detail, accord- 
ing to the direction which they take, and the eSveXs which they 
are likely to produce. A useful balance may be established 
between these inclinations, by stn^ngthening those which are apt 
to bo too weak, and by weakening tlmse which are too strong. 
It is thus that the cultivator directs the course of waters in 
such a manner that his grounds suffer neither from overflow 
nor from drought. 

The passion for inebriating liquors is, properly q)eaking, the 
only one that can be extirpated without doing any injury; for 
the irascible p assi on s, as I have said, are a neoessaiy stimulant 
in cases when persons ara obliged to piotect themaelvea, and to 
repel the attacks of an enmny. The love of repose is not inju- 
rious in itself ; indolence, however, is an evil, inasnuoh as it 
fiiToura the aacendanoy of the hurCfril ptsaioaa. However, thaao 
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tliree desiies may be looked upon as equally in need of 
repressed. It is hardly to be feared that we can have too great 
success against the inclination to idleness, or that the rindiotiTe 
passions can be reduced below the point of utility. 

The first expedient, as I have said, is to encourage innocent 
amusements. It is a branch of that science, so complicated and 
so Ul-defined, which consists in adranoing dvilisatioEU The 
state of barbarism differs from civilization by two characteristic 
traits : — Ist, The force of the irtucihU appetites ; 2nd, The small 
number of objects of enjoyment offered to the eoncHp%$t$Ht 
appetites.* 

The occupations of a savage after he has supplied himsedf with 
physical necessaries, the only ones he knows, are soon described. 
The pursuit of revenge ; the pleasure of drunkenness if he has 
the means ; sleep ; or p(TfiK!t indolence ; such is the sum total of 
his resources. Each of these inclinations is favourable to the 
development and to the action of the other. lli*sentmont finds 
easyaea*ss to a mind unoccupied; idleness leads to drunkenness; 
and drunkenness produces quarrels, which nourish and multiply 
resi^ntments. The plea.«(ures of love, not being minghxl with the 
sentimental refinements which embtdlish and inea*ase them, soem 
not to play a great part in the life of the savage, and go but a 
little way towards filling up the intervals of exertion. 

Under a regular government the necessity of vengt*anee is sup* 
pressed by legal pnnertion, and the pleasun* of giving one's seif 
up to it is counU*racted by the fear of punishment ; the power of 
indolence is enfoeblcxi ; but the lore of strong liquors is not 
diminished. A nation of sivoges and a nation of hunters are 
convertible expressioni. The life of the hunter, as well as that 
of the fisherman, provided they know how to preserve the game 
they take, affords long inten als of idleness ; while in a oiTilized 
state, the mass of the community is composed of labourm and 
artiittis, who have scarcely the leisure necessary for sleep and 

• This dlstinctkm of the tchootmoa is salBeietttly eompleta. To the 
irsi dsss beioof the ptsssaras of msleroieaee \ to the sseoiid, all other 
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relaxation. Bat the miafortane is, that the passion for strong drink 
can be satisfied in the midst of a most laborious life, and that it 
trenches upon the hours allotted to repose. In the lowest condi- 
tions poverty is a restraint upon it; but artisans, whose labour is 
better paid, can make great sacrifices to this fatal taste, and the 
opulent classes may devote all their time to it. Thus we see, in 
ages of barbarism, that the upper classes have divided their whole 
life between war; the chase, which is the image of war; the 
animal ihnetions ; and long rc^pasts, of which drunkenness was 
the greatest attraction. 8uch is the whole history of a great 
proprietor, a great feudal lord of the Middle Ages. The privilege 
of this noble warrior, or of this noble hunter, extended into the 
midst of a more civilized society the occupations and the cha- 
racter of a savage. 

Tliis being so, every innocent amusc^ment which human art 
can invent, is usofiil under a double point of view 1st, For the 
very pleasure which results from it ; 2nd, From its tendency to 
weaken the dangerous inclinations above describtKl. By innooent 
amusements must be understood all those which cannot be proved 
to be injurious. Their introduction being favourable to the hap- 
piness of society, it is the duty of the legislator to encourage 
them, or, at least, to put no obstacle in their way. They will 
bo enumerated here ; first, those which are esteemed the most 
gross, and afterwards those which Bup|H>se more refinement. 

Ist. The introduction of a variety of aliments, and the progress 
of the art of gardening, applied to the production of nutritious 
vegetables. 

2nd. The introduction of non-inebriating liquors, of which tea 
and oofiee are the principal. These* two articles, which super- 
ficial minds will be astonished to see figuring in a catalogue of 
moral objects, are so much the more useful, sinoe they come into 
direct competition with inebriating liquors. 

drd. Progress in all that constitutes cleganoe, whether in dress, 
ftimiture, the embellishment of grounds, dc. 

4fch« The inv*<ention of plays and pastimes, whether athletio 
or sedentaryi among which games of cards hold a distingiiiihed 
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rank. Qamcs of hazafd should alone be excluded. These tran- 
quil sports hare brought the sexes together, have diminished 
ennui, that malady peculiar to the human race, especially to the 
opulent class and to the old. 

5th. The cultivation of music. 

6th. Theatres, assemblies, public amusements.^ 

7th. The cultivation of the arts and sciences, and of litera- 
ture. 

When these differt^nt means of enjoyment are placed in opposi- 
tion to the means nt*cessaiy to provide for subsistence, they are 
called objects of luxury ; but if their tendency be such as is above 
suggt^ted, luxur}*, singular as it may appear, is rather a source 
of virtue than of vice. 

This branch of policy has not been entirtdy neglected ; but it 
has been cultivated rather with political than witli moral views. 
The object has rather been to render the people tranquil and sub- 
missive to the government, than to render the citixens more 
united among themselves, more happy, more industrious, mom 
virtuous. 

The sports of the circus, among the liomans, fonni*d ono of 
the principal objects of the government’s attention. It was not 
only a means of conciliating the affections of the i>eoplo, but also 
of drawing off their thoughts from public affairs. 

Cromwell, whose ascetic principli^s did not allow him this 
resource, had no other means to occupy tiw public mind but to 
engage the nation in foreign wan. 

At Venice, a government excessively jealous of its authority 
showed the greatest indulgtmce to pleasures. 

The processions and other religious /ites of Catholic countries 
fttlffl, in part, the same object as the gomes of the circus. 

All these institutious have been considered by political writers 

• 1 heard M. d* Argeosoa my, that when be was Lieutenant of Police 

there were more inegulariitfse and debaocheriee oonuniUed in Parie, 
daring the fifteen days of Lent, when the tbeatiee were shot, than during 
four moothe of the season when th^ were open.**— o/ PoUni/Sg 
voL ItL p. ZIX 
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SO many means of alleviating the yoke of power, of tarning 
the ptthlio attention towards agreeable objects, and preventing it 
fh>m being oocnpied with public affairs. This effect, though it 
was not the object of their establishment, has caused them to 
obtain more &vour after being established. 

Peter the Great made use of a higher and more generous policy. 
The manners of the Bussians, their proneness to intoxication ex- 
cepted, were rather Asiatic than European. Peter I., wishing to 
moderate their grossness, and to temper their ferocity, employed 
expedients perhaps a little too direct. He used all possible en- 
couragements, and even had recourse to violence, in order to in- 
troduce European dress and Euroj)ean spectacles, assemblies and 
arts. To lead his suhj(*ct8 to imitate the other nations of Europe 
was, in other words, to civilize them. But he encountered the 
greatest resistance to all these innovations. Envy, jealousy, 
contempt, and a multitude of anti-social passions, opposed this 
assimilation with foreign rivals. These passions no longer re- 
cognised their objects, when visible marks of distinction were 
eflheed. In taking from his subj^^ls the exterior by whicli they 
were distinguished, ho took from them, so to speak, the pretext 
and the aliment of a hatc*f\il rivalry. He associaUxi them with 
the great republic of Europe ; and thi 7 had everything to gain 
by that association. 

The rigid observation of Sunday, such as prevails in Scotland, 
in England, and in some parts of Germany, is a riolation of this 
policy. The Act of Parliament upon this subject, passed in 1781, 
seems more appropriate to the times of Cromwell than our own. 
It prohibits people firom eveiy kind of Sunday amusement, except 
sensual pleasures, druukennessp and debauchery. It was in the 
name of good morals that a law so contrary to good morals was 
enacted. Sunday becomes by this kind of rigour an institution 
in honour of idleness, and profitable to all the vices. 

Two suppositions are neoessary to justify such a law : <me« 
that amusmnents, innocent six days in the week, change their 
nature, and beomne mischievous on the seventh ; the otl^, that 
idlmem^ the mother of all the vioes, is the safeguard of leUgiim. 
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I do not know what to make of these ideas ; let the theologiana 
expound them.* 

If a revealed law is in contradiction to moraUty, it ought not 
to be listened to. We have more certain proofs of the political 
effects of aninstitntion than we can have of the truth of a religious 
history, founded upon events out of the course of nature. In 
one case we have the testimony of our own senses ; in the oth^ 
case we must rely upon the testimony of others, a testimony 
transmitted from hand to hand, and weakened by every trans- 
mission, which alters more or less its primitive traits. 

But this contradiction does not exist This rigorous observ- 
ance of Sunday has no foundation in the Gospel ; it is even con- 
trary to its text, and its positive examples. The judicious 
Fenelon, whom no one will accuse of having misunderstood the 
spirit of Christian morality, rebukt^ the indiscreet severity of 
his curates, and was unwilling that the people of his diocese 
should be forbidden to indulge on Sundays, after the exercises of 
religion were over, in dances (md rustic sports. 

1 find fault not with a day for the suspension of ordinary 
labours, nor with a day devotid in {>art to religious worship ; but 
with the absurdity of (converting into offences, during that day, 
the most necessary labours of the field, and the public exercise 
of the most harmless amusements. 

To deprive tlie |M*ople one day in the week of pleasures 
acknowledged to be innr>cent, is to take away a portion of their 
happiness ; for if happin<*iis is not composed of plf*asures, of what 
is it composed ? How is it possible to justify the severity of the 

* The chaplain of Newgate takes great oars to have it insertid in the 
Biography of Malcfactora, as their own confessioii, that the oommenee. 
Mat of their career waa the rioliition of the Sabbath. I belisve be wonUl 
be nearer tlie traih, if he said that they began thair oarser by observing 
the SabhaUH-obserriiig it, that ia, in a pnitioalar way. Not knofrlag 
what to do with their time and their money, what other rasooroe have 
tb^ bat the tavern f Dnmkennesa mden them qwurtimmm and 
stapid, destroys their bssHb, their sptttads fbr Isboar, and their hsbits 
ofseoe«iy,sndtlttowstliem iato badoonipaiw. Thus they atapisparad 
to SBlariqMHi tba SMsr of srisM. 
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legiilator^ wlio, wi&oat Xieoemty, take$ away from thelaboming 
olaMes those little enjoyments which soften their hard lot, and 
who forces them into glooming or Tice, under pretext of 
religion? 

There are two ways of doing injury to mankind : one, the 
introduction of pains ; the other, the exclusion of pleasures. If 
one of these ways deserves to be condemned, how can the other 
be worthy of praise ? Both are acts of tyranny ; for in what 
does tyranny consist, if not in this ? It is only effects which are 
here spoken of ; no doubt good is intended ; but it is easier to 
reason vaguely, than to go to the bottom of a matter; to float 
here and there between folly and wisdom, than to persevere in 
one or the other; to follow the current of prejudice, than to 
resist its torrent. However good the intention may be, it is 
certain that the tendency of this ascetic practice is hurtful and 
immoral. 

Happy the people which is sc*en to elevate itself above gross 
and brutal vices, to cultivate elegance of manners, the pleasures 
of society, the embidlisliment of gardens, the fine arts, the sciences, 
public amusements, the exercises of the understanding ! liidigions 
which inspire gloom, governments whieli render men distrustful, 
and which keep them apart, contain the germ of the greatest 
vices, and the most injurious passions. 


CHAPTER V. 

7b Moiiify attain Deiira mthout Injury^ or with ih$ Uaai 
paiihU Injury. 

Bxsiaat, both those of which we have spoken, and those of which 
we are about to speak, are susceptible of being satisfied in differ* 
ettt wa 3 rs, and upon different conditions, through all the debtees 
of the moral scale, from icnooenee up to the highest point of 
criminality. That these desire may be satisfied without injury, 
is the first object to be accomplished ; but if this object is unat* 
tamable, the second object is to render their satis&etion less in* 
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jurions to the comioimity than would be the riolation of a law. 
If even this second end is unattainable, it then becomes an object 
to arrange things in such a way that the individual, placed 
by his desires between two offences, may be inclined to choose 
that which is the least injurious. This last object seems humble; 
it is a kind of composition with vice ; it is, as it were, haggling 
with it, and beating it down to the lowest possible rate. 

Let us examine how these several points can be attained, in 
the case of three kinds of imperious desires: — Ist, Vengeance; 
2nd, Want; 3nl, The sexual passion. 


Section I. 

There are two means of satisfying the vindictive appetites 
without harm : — 1st, To provide legal redress for every kind of 
personal injury ; 2nd, To establish some compt^tent satisfaction 
for injuries which afft ct the point of honour. 

Failing these means, there is only one expedient to satisfy 
these vindictive app<‘tites with the least harm, and that is, by 
showing indulg^mce to duelling. 

1st. To proridf Le^al UedrtMi for all k%nd$ of lnjur%$$. — The 
vices and the virtue's of mankind dejK'ud verj* much ujKm the 
circumstances of soeiety. Hospitality, it has bet'n obsc*r%*ed, is 
roost practised when- it is most nm'ssarj'. It is the same with 
vengeance. In the state of nature the fear of private revenge it 
the only restraint upon force, the only safeguard against the 
violence of the passions. It corn-ftponds to the fear of punish* 
ment in a state where laws are established. Ev(*ry improvement 
in the administration of justice U-nds to diminish the force of the 
vindictive appetites, and to prevent acta of private animosity. 

The principal interest in view, in cases of legal redress, is the 
inteiest of the injured party. But even the offender finds an 
advantage in this arrangement. Leave a man to revenge him* 
idf, and his vengeance knows no limits. Grant him what, upon 
a oool examination, yon regard as a competent satisiketum, and 
at the tame time forbid him to go fiuther, and he will rather 
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aoeept wbat y«m give him witiiont risk or hasard lhan expoae 
himadf to tiw jodgmeot of the law, by attempting to ohtab by 
hie own hand a greater satiafaction. .Thia, then, is an aecOaaory 
benefit which reaulte from providing a legal redreae. Repriaala 
are pravented. Covered with the buckler of jnatioe, the trana- 
greaaor, after hia offence, finda himaelf in a atate of comparative 
aeonrity, under the protection of the law. 

It ia anflldently evident that the better proviaion there ia for 
legal redreaa, the Icaa powerful will be the motive which excitca 
the injured party to procure it for himaelf. If every pain which 
a man ia expoaed to auffcT by the conduct of another were in- 
atantly followed by what he regarded aa an equivalent pleaaure, 
the iraaciblo appetite would not cxiat. Thia auppoaition ia evi- 
dently exaggerated beyond anything that can poaaibly be accom- 
plidied. But, exaggerated aa it ia, it includea truth enough to 
ahow that every amelioration in thia branch of juatice tenda to 
diminiih the force of the vindictive puaaiona. 

Hume haa obaerved, in apeaking of the barboroua agea of 
Engliah history, that the gnut difficulty waa, to engage the 
iqjurod party to receive aatiafaction ; and that the lawa respect- 
ing aatiafhetion aimed aa much at restraining resentment aa at 
teonring a certain indulgence to it. 

More yet Establish a legal punishment for an injury, and 
you give room for generosity ; you create a virtue. To pardon 
on injury when the law offers a aatiafartion, ia to gain a kind of 
onperiority over your enemy, by the obligation you impose upon 
him. Such t jrardon cannot be attributed to weakness. The 
motive is above suspicion. 

find. Ih fnndt eomptltmt R$irt$tf«r tko*0 particular Injarict 
uthich attack the Paint af Ilonmtr. — Injuries of this kind dmand 
a mole partionlar attention, inasmuch aa they have a more marked 
taodney to provoke the vindictive passions. (See Chap. XIY.) 

this reapect the laws of France have long been rapeiior to 
those of other nations. 

Eni^iah jori^Hudenee is enunently defective upon this point 
It does not recognise the sadstspce of inch a thing as hoaonr. It 
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has no means of measuring a corporal insnlt, except by the dimen* 
aiona of the wound. It does not suspect that there is any other 
eril in the loss of reputation except the loss of money, which 
may be the consequence of it. It considers money as the rezmiy 
for all evils, the palliative for all aflix>nts, the equivalent for all 
insults. He who has not received a pecuniary compensation has 
received nothing ; he who has been paid in money can ask nothing 
more. There is no other reparation of any kind. But the gross- 
ness of barbarous ages ought not to be a reproach to the present 
generation. These laws were established before the feelings of 
honour were developed. Honour exists in the tribunal of public 
opinion, and its decrees are pronounced with a peculiar force. 

Still, it cannot be doubted that the silence of the law bos a bod 
effect. An Englishman cannot travel in France without remark- 
ing that tlic feeling of honour and the contempt for money descend, 
so to s[)eak, much further among the inferior classes in France 
than in England. This difference is esjKH^^ially remarkable in the 
army. The sentiment of glory, the pride of (iistntc*restedm*ss, are 
everywhere to be found among the private* soldiers; and they 
w*ouid think the brilliancy of u good action tamislu*d if they 
received a reward for it. A sword of honour is the highest 
recompense. 

3rd. Ih ikow Indul^^nce to When offendi<d persrms 

will not be content with the satisfaction offemi by the laws, it is 
neoesBury to show indulgence to duelling. Where the duel is 
established, poisoning and assassination ore si^ldom heard of. 
The oomparatively slight evil which resulu from that practice, is 
like a premium of insurance, by wliicb a nation guarantees itself 
against the grave evil of those two crimes. l*he duel becomes 
a preaerrmtive of politeness and peace. The fear of being obliged 
to give or to receive a challenge extinguistu'S quarrels in the 
bud. The Oreeks and Komans, we arc told, attained a high 
pitch of glory without having known the duel. So much the 
worse (br th^ ; their sentiment of glory did not oppose itself 
etlfaer to poison or the dagger. In the political diaseniions of 
AtheDi oao half the dtizens plotted the destroction of the other 
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half. Observe what posses in England and in Ireland* and com- 
pare it with the dismsions of Greece and Borne. Clodius and 
Kilo* according to our practice* would have fought a duel ; 
according to the Boman practice, they formed mutual projects of 
assassination* and he who killed his adversary did but anticipate 
hinu 

In the island of Malta duelling had become a kind of rage, and 
almost a civil war. One of the grand masters made such severe 
laws against it* and caused them to be so rigorously executed* 
that duelling ceased ; but it was only to give place to a crime 
which united cowardice to cruelty. Assassination, hitherto 
unknown among the knights, became^ so common that the duel 
was pn^sently regretted, and finally it was expressly tolerated in 
a fixed ])lace, and at e(‘rtain hours. The result was such as was 
expected. An honourable career Ixiing opened to revenge, clan- 
destine means resumed a character of infamy. Duels arc less 
common in Italy than in France and England ; poisonings and 
assassinations much more so. 

In France tlie laws against duelling were stwere ; but meant 
wero found to elude them. 

In England the laws confound duelling and murder; but 
juries do not confound them ; tlu*y a<*qtut, or, what amounts to 
Uie some tiling, they bring in u verdict of manslaughter. Thr 
people are more com»ctly guided by good semse than the lawyers 
ore by their soienco. Would it not Ik* IhHIct that the remedy 
should bo according to law, instead of being subversive of it ? 


Sbcttox II. 

We corns now to fadyviMv; and here we have to consider both 
the interent of the poor themadvos, and tliat of the community. 

A man in need of the moans of subsistence is pushed by the 
most irresistible motives to oommit all the offences by whii^ he 
can supply his wants. Where this stimulus exists it is useless 
to combat it the fear of punishment There are few punish- 
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Bients which can be greater than itarration ; and, making allow* 
ance for uncertainty and distance, tliere are none which can 
appear so great The only sure means of protection against the 
effects of indigence, consists in ftimishing necessaries to thoas 
who are in need of them. 

In this point of view the indigent may be distributed into four 
classes : — 1st, The industrious poor, tiiose who ask only to labour 
in order to live; 2nd, Idle mendicants, those who had rather 
trust to a precarious charity than live by work ; 3rd. Suspected 
jK^rsons, those a*ho have bec*n am*sto<l for some offence, but dis- 
charged for want of j)roof, and upon whose chanwter a blot 
remains, which pn*vents them from finding employment ; 4th, 
Convicts who have linidied tlu*ir term of imprisonment, and who 
ha%’e l>ecn 8i*t at liln-rty. Thest* diffi rent rlass4*s ought not to bi* 
treated in the same way; and in establishments for the lieneflt 
of the poor, particular can* ought to Im* taken to m^parato the 
sus|iecUd fnira the innocent. Oin* rotten says the proverb, 

is enough to infect ii whole flo< k. 

All which the poor eiin b<* made to earn by their labour is 
not only a profit to Uie c‘<»miniitiity, it is a gain to themsc*lvfHi. 
Xot only is life to be* su*<tuincd, but tiiuc is to la* fllhd up. 
Humanity n*<|uin*s that oi^cupalions should In* found for the 
deaf, Uu* blind, the dumb, the maimed, the imjKitent, the infirm. 
The wages of idlenins are never so swett os the reward of 
industry. 

If a man has lx*cn put upon trial for an alleged offence of 
indig<*occ*, though be should U* a4*f|iittttHl, he ought to b<* rDC|uirod 
to give an aetviunt of his m<^is of subsist4‘inre, at least for tho 
last prectxiing six months. If they were honest, this inquiry con 
do him no harm ; if they were not hornet, he ought to suffer the 
consc*<|uences. 

Women labour undcT particular disailvantxiges, as respects 
finality of finding occupation, especially those of a condition a 
little above ordinary labour. Uen, having more activity, mors 
liberty, perhaps more dexterity, have possessed thcmsclrcs even 
of those employments the best fitted for the female sex, end 
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wliich are almost indecent in the hands of a man. Hen sdl 
diildren’s toys, keep fashionable shops, and make women’s shoes, 
women’s stays, and women’s dresses. Hen even perform the 
office of midwiTcs. There is a reason to doubt whether the 
injustice of custom might not be redressed by the law, and 
whether women should not be put in possession of these means 
of subsistence to the exclusion of men. This would be an 
indirect means of preventing prostitution, by securing to women 
suitable occupations. 

With resjiect to the treatment of the poor, no universal 
measure can be proposed. Local and national circumstances 
must control particular arrangements. In Scotland, with the 
exception of some large towns, the government does not concern 
itself with the core of the poor. In England, the tax on 
their account amounts to more than three millions sterling.* 
Still the condition of the [mor is h(>tt(T in Scotland than in 
England. The objw t is better accomplished by custom than by 
law. In spiU' of the inconvenience's of the English system it 
cannot be suddenly nbandonetl ; olluTwisc' half the poor would 
perish bt^fore the neeessurj’ habits of Iw nevoh'nce and frugality 
had taken root. In Scotland the influence of the clergy is 
very solutory. JIunng but a modemti* salary and no tithes, 
the ministers are known and respecUd by their poriBhioncm. In 
England, the elergj' being rich and having tithes, the rector is 
often in a quarrel ^nth his floik, and knows but little about 
them. 

In Scotland, Ireland, and France, the poor are moderate in 
their wonts. At Naples the climaU' savt»s the ox|K'nsc of fire, of 
lodging, and almost of dress. In the East Indices dn^ss is hardly 
necessary except for decency. In Scotland, cleanliness excepted, 
domestio economy is good in all respects. In Holland it is as 
good as it can bo. In England wants are greater than else- 
where, and economy is perhaps u|>on a worse footing than in any 
country in the world. 

* It has siaos maoh fnerasssd, and la SQM years has excoeded aigkt 
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The (rarest mcaiui is not to wait for mdigence» bat to prerent it 
The greatest serrice which can be rendered to the labouring classes 
is the establishment of banks, in which the poor may be induced, 
by the double attraction of security and proUt, to deposit their 
little savings. 


Sectiok III. 

We come now to that class of for which it is not easy to 

find any neuter nam(% — any name w hich do<*s not pn»st'nt some 
accessory idea of blame or praise, but esiHvially of blame. The 
reason is evident. The am-eties have never bi*en able to satisfy 
themselvc*s with depni«lini» und criminating llu* dt«m»s to which 
nature has intrustiHl the p^qK tuity of tlie spirit s. pJH'tiy, on 
the other hand, has prt>tcsted aguiiiHt these usurputions, und has 
delighWd in tniWllishing iht* images of pleasure and of love, — a 
laudable objirt, wh^n it luis res|Hrted dcMrney and morals. It 
may be oWrved, howevi r, that these inclinations naturally have 
strength enough, and that there* is no Det*d of exciting tliem by 
exaggeraUHl and scilucing pictures. 

As this dcsin* is s^iti.^tii'd in marriage, not only without pnju- 
dice to soeiety, but advantageously lor it, the lirst ohjeet of the 
legislator in this n*s{H’t‘t ought to be to facilitate marriagt* : that 
is, to put no obstat h* in its way not ubstdiiUdy ner«*H*iary. 

In the same spirit divonr ought to authorixtti, under 
suitable restrictions. lusteuil of u marriage broken in fact, 
and which subsists only in apiMaraiu*!*, divorce nuturully leads 
to a real morriagi*. Srparatwm*, |>t*miitted in ( ouutritii where 
marriages are indisvdubic, have the inconvenience either of 
condemning individuals to the privations of cidibacy, or of lead* 
ing them into illicit eonnirtions. 

But if we TV w illing to speak upon this delicate subjc*ct in 
good faith, and with a frankness more modest in fact than any 
hypocritical reserve, we shall acknowledge at once that tlurre is 
aa age at which man has attained the development of his senses, 
his fiwulties ore not yet motuxa enou^ for the manoge- 

c c i 



8$8 


PBIVCIPLIS OF THE FEKAL CODE. 


ment of aflfairs or the government of a family. This is tme, 
especially among the upper classes of society. Among the poor, 
the necessity of labour diverts the desires of love, and retards 
their development; a more frugal diet, and a simpler kind of 
life, keep the senses and the imagination longer quiet. Besides, 
the poor can hardly buy the favours of the other sex, except by 
the sacrifice of liberty. 

In addition to the young, not yet marriageable in a moral 
point of view, how many men there are unable to burden them- 
selves with the support and the cares of a family. On the one 
side, domestics, soldiers, sailors, living in a state of dependence, 
and often having no fixe^ dwelling ; on the other, men of a more 
elevated rank, who are waiting for a fortune or an establishment ; 
here is a very numerous class cut off from marriage, and reduced 
to a forced celibacy. 

The first nutans which presents itw lf to diminish this evil is to 
legitimate contracts for a limiU^l time. This means has great 
inoonvenicnoi^s ; it is a fa<‘t, however, that concubinage actually 
exists in all societitni where then* is a great disprojjortion in 
fortunes. By prohibiting these* armngements they an* not pre- 
vented ; they an? only n'ndered criminjil, and made disgraceful. 
Those who dare to avow them proclaim their conU’mjd for the 
laws and for morals; those who conceal them an* i*xpo8ed to 
suffer a pain of 8cdf-n*proach in proportion to their moral sensi- 
bility. 

According to the common way of thinking, the idm of virtue 
is associated with this contnict w hen its duration is indefinite, 
and the idea of vice when its dunition is limiU*d. Legislators 
have followed this opinion ; they have forbidden contracts for a 
year which they allow for life. The same action, criminal in the 
first case, is innocent in the second. What is to be thought of 
this difference ? Can the duration of the engagement chan^ the 
qufdity of an act which equally grows out of it, whether the 
engagement bo for a longer or a shorter time P 

But though marriage for a Umited period be innooent in itself 
it does not foUow that it ought f ) be so honourable as apermanem 
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fbnriage to the woman who contracts it. Indeid, she noTCf 
wronld obtain the same respect with a woman married for lifo. 
The first idea which would present itself with n*spect to her 
would be — ** If this woman had been as worthy as others^ aha 
W'ould have been able to obtain conditions which others hare 
obtained. This precarious arrangement is a sign of inferioritj, 
either in rank or merit.” 

What good would rt^ult from authorizing this kind of con- 
tracts ? It would save the law, hy w hich they are now forbidden, 
finom being broken {ind despisi*d. It would pnnit^n’e the women 
who enter into suc h c ontracts from a humiliation w’hich, having 
degraditl them in tht ir own esteem, loads almost always to utter 
worthlessness. Ih sides, it would give publicity to the birth ot 
childnm, and woulcl wM un» for them a fathe r’s care. 

In (icmiany, w’hat an- ealU d l^lt hamled murriap^s ore gene- 
rally i*stiihlishe<l. The ohjcK’t is to moneile domestic happiness 
with family pride. The w cmian acquirt's in this way some of the 
privileges of a wifi* ; but neither she nor her children are entitled 
to the name or the rank of the husband. Thes4* marriap*s were 
forbidd(*n by the FretUnc. Hc»wevc‘r, the king n*ser\*edthe 
right of grsiuting particular di^prii^iitions. 

The ideo now proj>oscsl is not at all e<uifc*rmable to common opi- 
nions; lei it UM>bsi'rv(-<k how e ver, that it is pro|>om*d, not us good 
in itself, but as a mtuins of alit*viattng an existing evil. In coun- 
tries when- manners an- so siiisph' and when- fortuni-s ari'soeijual 
that thisexjM-dieut is not ui-i-iIihI, it would Is* abstinl to introduce it. 

W'ilh the some apology. 1 shall proc<*<-<l to t|>eak of a yet 
graver disonier, of an t-vil whi* h exists partic iilarly in great 
cities, and which also springs from in<-f|uality of fortune, and 
from the combination of all those causf*« which produce celibacy* 
That evil is prostitution. 

There mrv countries when* the laws tolerate it ; then* arc others, 
inch as England, whi*n* it is strictly prohibited. But though 
prohibited, it is as common, and as publicly exercised, ss can ba 
imagined, because the government does not dare to suppress it, 
and because the public would not approve such a display of 
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meat of affairs or the goremment of a family. This is tme, 
especially among the upper classes of society. Among the poor, 
the necessity of labour diverts the desires of love, and retards 
their development; a more frugal diet, and a simpler kind of 
life, keep the senses and the imagination longer quiet. Besides, 
the poor can hardly buy the favours of the other sex, except by 
the sacrifice of liberty. 

In addition to the young, not yot marriageable in a moral 
point of view, how many men there are unable to burden them* 
selves with the support and the earc« of a family. On the one 
side, domestics, soldiers, sailors, living in a state of dependence, 
and often having no fixed dwelling ; on the other, men of a more 
elevated rank, who are waiting for a fortune or an establishment; 
here is a very numerous class cut off from marriage, and reduced 
to a forced o.elibacy. 

The first mc'uns which presents itse lf to diminish this evil is to 
legitimate contracts for a limiUd time. This means has great 
inconveniences ; it is a fact, however, that concubinage actually 
exists in all societies where tliere is ti grt‘at disproi>ortion in 
fortunes. By prohibiting thest' urmngeim'iits they are not pre- 
vented ; they are only nmdtTed crimiiJiil, and mtule disgnioeful. 
Those who dare to avow them proclaim their conUmjit for the 
laws and for morals; those who eoneial tliem an* exposed to 
suffer a pain of Sidf-n*])roach in pro]>ortion to tluir monil sensi- 
bility. 

According to the common way of thinking, tlie idea of virtue 
is associated wiUi this contract when its duration is indefinite, 
and the idea of rice when its duration is limiud. Legislators 
have followed this opinion ; they have forbidden contracts for a 
year which they allow for life. The same action, criminal in the 
first case, is innocent in the sc^^ond. \Vhat is to be thought of 
this difference ? Gan tho duration of the engagement change the 
qufdity of an act which equally grows out of it, wheth^ the 
engagement be for a longer ora shorter time P 

But thou^ marriage for a limited period be innocent in itaeU^ 
it does not follow that it ought f ) be so honourable as apennanent 
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Hmriage to the woman who contracts it Indeed, she neTer 
'would obtain the same respect with a woman married fbr lifb« 
The first idea which would present itself with ix^spect to her 
would be — ** If this woman had been as worthy as others, she 
would have been able to obtain conditions which others have 
obtained. This precarious arrangemtmt is a siga of inferiority, 
either in rank or merit/* 

What good would rt'sult from authorizing this kind of con- 
tracts ? It would save the law, by w'hich they are now forbidden, 
from being broken <ind despist*d. It would prt»st'r\-e the women 
who enter into such eontracts from a humiliation w hich, having 
degraded them in thtnr own cH»tc*C‘m, loads almost always to utter 
worthlessness. llesid(\s, it would give publicity to the birth ol 
children, and would sen urt* for them a father’s care. 

In Germany, w^hat an* called left-hamird miirriagt'S are gene- 
rally establisluMl. The obji'ct is to rec oncile domestic happiness 
with family pride. The woman acquirt^s in this W'ny some of the 
privilege's of a wife ; but neither she nor her rhildnm are entitled 
to the name or the rank of the husband. These marriages were 
forbidden by the Code Frederic, lltiwcver, the king n*servud the 
right of gninting particular dispt nnations. 

The idea now propos^sl is not at all c onformable toc'ommon opi- 
nions ; let it be obscTved, howi*ver, that it is projK)s«»d, not as good 
in itst'lf, but as a means of alleviating an existing evil. In coun- 
tric‘8 W'hc*n‘ manners are so simple and where fortune's an' so equal 
that this expedient is not uchhUhI, it would In* absurd to introduce it. 

“With the same apolog}*. I shall procec'd to spe^k of a yet 
gravt'T disonler, of on evil which e xists jmrth ularly in great 
citic?s, and which also springs from inec|Uttlity of fortune, and 
frum the combination of all those causes which produce celibacy. 
That evil is prosUtution. 

There are countries when? the laws tolerate it ; there are others, 
such as England^ when^ it is strictly prohibited. But though 
prohibited, it is as common, and as publicly exercised, as can be 
imagined, because the government does not dare to soppress it, 
and bceauao the public would not approve aoeh a display of 
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Mthority* Frostitation^ tbnsnommally forbidden, is as oommaB 
as if there were no law against it, and much more mischieTons. 

The infamy of prostitution is not solely the work of the law. 
There would always be a degree of shame attached to that condi- 
tion, even though the political sanction remained neater. The 
condition of a courtesan is a condition of dependence and servi- 
tude ; her resources arc precarious, and indigence and famine 
always threaten to overwhelm her. Her very name is associated 
with evils distressing to the imagination, for courtesans are 
unjustly considered as the causes of disorders of which they are 
only the victims. There is no need to say with what sentiments 
they are regarded by Aonesi women. The most virtuous may 
lament their miserii s, but all agree in despising them. Kobody, 
in their behalf, attcmipts defence or excuse. It is natural that 
they should bo crushed by the weight of publit; opinion. They 
have never thought of forming a combination, which might 
counterbalance this public contempt ; and, though they wished 
it, they could not effect it. if the inU*rest of a common defence 
should unite Uiem, they would soon In* divided by rivalry and 
want. The person, as well ns the name of a public woman, is an 
object of hatred and disdain to her fellows. This is perhaps the 
only employment publicly dc'spiscd by the veiy' pc^rsons who pub- 
licly profess it. 8c»lf-love, with the most singular inconsistency, 
seeks as it were to shake off the recoUini’tion of its owa misfor- 
tunes^ each unhappy cn^ature strives to forget what she is, or to 
earn an exception for herself, by severity towards her fellowrs. 

Kept mistresses are regarded as almost ef|ually infamous with 
public women. The reason is plain ; they do not yet belong to 
that class, but they are always on the eve of falling into it Still, 
the longer a female has lived with the same man, the further is 
she removed from a state of degradation, and the nearer she ep- 
proeches to the condition of a married woman. The longer the 
connectiem has endured, the more difficult it seems to break it, 
and the greater is its prospect of perpetuity. 

The result of these observations is, that the remedy, as fiur «s 
them can be one, is to be found in the evil itidt The mom 
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tins oonditioii is a natond object of contenipt» the leas it is neoea* 
sary for the law to brand it* It carries along with it a natond 
pinishment ; a ponishment alreadr too severe, if we consider all 
the reasons for pitjing this unhappy class, tho victims of socUd 
inequality, and always so near to despair. How few of these 
women have embraced this profession knowingly and by choice 
How few would go on, if they could quit it; if they could pass 
out of this circle of disgrace and misery ; if they wore not repelled 
from every business upon which they might attempt to enter ! 
How many have hoon precipitated into it by tho error of a 
zaoment ; by the inexperience of youth ; by tho corruption of 
their parents; by the crime of a B4»duoer; by an inexorable 
severity towards a first fault; almost all by destitution and 
miseiy ! If opinion is tjTonnical and unjust, ought the legislator 
to exasperate that injustice, ought he to convert himsi'lf into an 
instrument of tyranny ? 

And what is the effect of these laws ? They only servo to in- 
crease the corruption of which tliesc unhappy women are aocuicd. 
They drive them into drunkenness in search of a momentary ob- 
livion of misery; they render them insensible to the n*stralotsof 
shame, by exhausting u{>on misfortune the disgrma? which ought 
to be reserved for i\»id crimes. Finally, they pri'vent those pre- 
cautions which might alleviate the* inf oiiveuiences of this disorder, 
were it tolerated by the laws. All thesis evils, wliich the laws so 
lavishly dispense, are a price whi<‘h folly pap to obtain an 
imaginary good, which after all is not obtained, and never 
wUlbe. 

The Empress Queen of Hungary undertook to extirpate this 
evil, and lidioured at it with a laudable fH^rm^veranee worthy of a 
better eanae. What followed ? Corruption spread itacdf through 
pablie and private life ; the marriage bed was violated ; the seat 
of justice was corrupted. Adultery gained all that libertinago 
Magistrates made traffic of connivance. Fraud, partiality, 
oppremon, extortion spread themselves through the country ; and 
evil it was desired to abolish, driven to conceal itself, became 
io mnoh the more dangenma. 
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Among the Greeks, this profession was permittei, and some^ 
times even encouraged; but the parents themselves were not 
allowed to traffic in the honour of their daughters. Among the 
Romans, during what are called the best times of the republic, 
the law was silent on this subject. The saying of Cato to a young 
whom he met coming out of a brothel, is a proof of it. Cato 
was not a person to encourage violations of the law. 

In the metropolis of the Christian world, this vocation is freely 
exercised.^ This fact was doubtless one reason for the excessive 
rigour of the Protestants. 

At Venice, under the republic, the profession of a courtesan 
was publicly authorized. 

In the capital of Holland, houses of this nature receive a licenso 
from the magistrate. 

Retif of Brittany published an ingenious work, entitled The 
Pornography in which he proposed that government should estab- 
lish an institution, subje(;t to certain rules, for the reception and 
government of public women. 

In some respects, the toleration of this evil in great cities is 
usefVxl ; its prohibition amounts to nothing, and has certain incon- 
veniences besides. 

The asylum at London for penitemt proslitutes is a very (‘xcel- 
lent institution; but those who ivgurd prostitution with abso- 
lute rigour, art» not wry consistent iji approving of that charity. 
If it n^fonns some, it encouragt's others. Is not the hospital at 
Chelsea an encouragement to soldiers, tuid that at Greenwich to 
sailors? 

It would be well to institute an establishment for selling an- 
nuities to these women, to bt'gin at a certain age; and the 
arrangement should be adapted to Uie nature of this sod profi s- 
sioD, in which the time of haivest is mniessarily short, but of 
which the profits ore sometimes cousidcruble. 

The spirit of economy is formed from small beginnings, and 
goes on always increasing. A sum too inconsiderable to offer a 

* This has coated to be the ease, bat it romaint to be aeea whether 
•avaritj on this point will be an advantage to morals. 
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FMOTtrce as actual capital, might ftumish a coasiden^e axmuity, 
at a distant period. 

Upon points of morals, as to which there are contested ques- 
tions, it is well to consult the laws of different nations. It is a 
kind of mental trarelling. In the course of such an exeroit^, we 
are able to disengage ourselrcs fk>m local and national prt^judices, 
by passing in review the usages of other communities. 


CHArrER VI. 

To avoid furnithing l^ncouragemenU to Crime. 

To say that government ought not to give rewards to crime, that 
it ought not to weaken thi‘ moral nor the religious sanction, in 
cases where they art' useful, is a maxim whicli st'tmis too simple 
to stand in n<H?d of proof. Yet it is oRen forgotten ; and I might 
give striking examples of it ; but the more obvious they arc, the 
less need there is to point them out. It will be better to dwell 
upon those casts in which this maxim is more covertly violated. 

1. I.v/L’Kiors Dktk.vtiox or rnomirr. — If tin* law suffers a 
man who unjustly detains the pn*perly of another to gain by 
delay of n^slitution, the law becomes an ae(*omj»lice in the wrong. 
The castes in which the English law is defective in ibis n*s|M*el 
are innumerable. In many cas« s, u clebtor bos only to reiiist* pay- 
ment till he dit‘s, and lie will escajK* the debt altogether ; in 
many others, hi* can, by delay, est a|K* the payment of inlt rimt ; 
and he can always retain tlu* amount for a longtT or shorter 
period, and thus compe l his creditor to submit to u fortaul loan, 
at the ordinary rate of intenst. 

A few simple rt*gulalions would suffice to cut off these temp- 
tations to injustice : — 1st. So far os landed pro[>erty is liable for 
debts, the death of either party should make no diffcrt*ncc. 2nd. 
Interest should run from the moment the obligation commencim. 
dnl. The obligation should commence, not from the liquidation 
of damages, but from the moment of the damage. 4tb. Thir 
interest should be higher than the ordinary rate. How bappena 
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U that means so simple haye never been adopted ? Those who 
ask this question do not know the power of habit, of indolence, 
of indifference to the public good; they are ignorant of the 
bigotry of lawyers, and of the strength of personal interest, and 
the professional spirit. 

II. Uhlawfitl DasTEnerroN. — When a man insures his pro- 
perty against some calamity, if the value insured exceeds the real 
value, it is his interest, in a certain sense, to bring on the calami- 
tous event : to set fire to his house, if it is insured against fire; 
to sink his vessel, if it is insured against the dangers of the seas. 
The law, then, whic^h authorizes these contracts, may be con- 
sidered as furnishing a motive for the perpetration of these 
offences. Does it follow, tlu n, that the law ought not to sanction 
them ? Not at all ; but only that it ought to command or suggest 
to the assurers precautions best adapu d to the prevention of th^ 
abuses, without being so restrictive as to intort'ere with the 
business : such as preliminary inquiries ; certificates of the real 
value of the property insured ; in case of loss, the testimony of 
some respectable persons to the character and honesty of the 
party insured ; in doubtful cases, an inspection of the property 
insured, &c. 

III. Tbeasok. — I f the insurance of vessels belonging to a hos- 
tile nation is permitted, the staU* may Ik? exposed to two dangers : 
— Ist, The commerce of the hostile nation, which is one of the 
sources of its power, is facilitated ; 2Dd, The insurer, to protect 
himself against a loss, may give secret information to the enemy 
of movements made by the fleets and cruisers of his own nation. 
As regards the first of these inconveniences, it is not an evil, 
unless the enemy cannot obtain insurance elsewhere, or if he can 
employ his capital with the same profit in some other branch cf 
induotiy. As to the second inconvenience, it is absiJgtriy 

unleoithcmattim^ialedtogiveinfcnmationtotlmene^ 
which otherwise money could not buy, and unless his fimility of 
giving this information is so great as to transcend the infamy and 
the risk of treason. 

On the other hand, the advantage to the nation that 
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it certain. In this kind of tiuSo, it lias been found that the \mr 
lanoe of profit, during a given time, is in favour of the aasuim ; 
that is, taking the losses and gains together, they receive more 
in premiums than they pay out in indemnitiee. It is then 
a lucrative branch of commerce, and may be considered as a tax 
levied upon the enemy. 

IV. Peculation. — In making a bargain with architects and 
contractors, it is quite common to give them so much per cent 
upon the amount of their expenditures. This mode of payment, 
which seems natunil enough, op<ms the door to peculation, and 
to peculation of the most destructive kind ; since, while the pecu- 
lator makes a little profit, the employer must suffer a great loss* 
This danger is at its liighest point in the case of public works, 
where nobody has a parti<‘ular interest to prevent waste, and 
where many persons may find an intc.*r(‘8t in conniving at it. 

One remedy would be to fix the expense by estimation, and 
to say to the contractor, “ Bo far you shall have your |H)r centage, 
but beyond that you shall have nothing. If you nnlucH* the 
expemse below the t*stimate, you shall still have the same profit'* 

V. Abuse <»f Puhlic Tkchts. — If u public man who has it in 
his powxr to contribute towanb* war or peact* posseiwi's an employ- 
ment of which tlie emolumc nls arc* inort' considerable in war than 
in pt^ttce, he has an inten st to exert bis |>ower for the pndongation 
of war. If tbesi‘ emidunn nts inen^ast^ in proportion to the 
expetiae, be has an additional inten*st that the war sliould be con- 
ducted with thcgrBat<‘st possible prodigality. Exactly the oppo- 
site state of things should be aimed at. 

VI. OrrENCEs or etebt einu. — When an indi%'idnal makes a 
bet on the affirmative side of a future evenly he has an interest in 
the happening of that event, proportionerd to the nmoimt of tto 
bet. If tlie event is one of those* things prohibit!^ by law, he 
then has an intm^st to commit an offence. He ia even stimulated 
by a double force, the one partaking of tlie nature of reward, the 
otho* of the nature of punishment ; a reword to be reedved in 
case the event happens ; a punisiimcnt to be experienced in tho 
eppoaate case. It is as if he had been suborned the pieotiae of 
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a turn of money on one side, and as if he had made an engagement 
under a fbrmal penalty on the other.* 

If, then, all kinds of bets, without distinction, were acknow- 
ledged to be Talid, venality of every kind would receive the 
sanction of the laws, and liberty would be given to everybody to 
enlist accomplices for all sorts of ofTences. On the other side, if 
all bets, without restriction, were prohibited, insurances, so useful 
to commerce, and such a resource against a multitude of cala- 
mities, would noi be lawful ; for insurance is nothing but a sort 
of bet. 

The middle course* soems the best. In all cases in which bits 
may become instnjments of mischief, without answering any 
useful object, prohibit them absolutely. In eases like insurance, 
in which they may be U8(*ful, admit them ; but leave it to tlie 
judge to make necessary exceptions when it shall appear that 
they have been only a cover to subornation. 


CIIAPTEli yii. 

To incrooie Re^poMihiUty in proportion as Temptation increani. 

Tuis precaution relates principally to public emplojTncnts. The 
more of fortune or honours those who exercise such emplojTnents 
have to lose, the stronger hold we have upon tliem. Their solar}* 
is a means of rcrspousibility. In ease of mist onduct, the loss of 
this salary is a punishment which tin y ejuuiot i*8cape, though 
th^ y may avoid every other. This means is sjH eially useful in 
employments wliich relate to the hioidling of public mouey. If 
you cannot insure the honesty of a cashier in any other way, 
make his appointments rm^ something above the intert*8t of the 
greatest sum which is intrusU^d to him. This excess of salar}* is 
like a premium paid for an insurance against his dishonesty. 

* In the Adrsntnm a Owiiuyi, there it a bet made between the wife 
of a oleiigyman and the wile of a minister, that the clergyman would not 
be an archbislu^ It ii easy to imagine which was the guiner. 
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He has more to lose in becoming a rogue than by remaining 
honest. 

Birth, honours, fSsmily connections, religion, may become so 
many means of responsibility, so many pledges for the good oon«> 
duct of indiriduals. There are oases in which legislators hare 
not chosen to trust bachelors ; they have regarded a wife and 
children as hostages given to one’s country. 


CHAPTER VI 1 1. 

To diminifth to Temptation* 

In the preceding chapter the question was to discover precau- 
tions against dishonesty ; in this, the object is to avoid the 
diminution of probity through the exj)osun' of honest men to 
the influence of seductive motives too strong for their virtue. 

First, of salarit's ; for money, nc<x>rding to the manner of its 
application, may st^ne as a poison or an antidote. 

Apart from any regard to the happiness of individuals, the 
interest of the public scTvice n*quin*s that the jK»rsons employed 
in it should be above the pn*ssure of want, es|s*( inlly in all those 
emplojTiients which afford an opi>orfunity of a^’quisitioii by inju- 
rious means. The greatest ahuws have Ikm o j»roduc4*d in Kussia, 
throughout the whole adininistnition, by tin* iiisuffleiency of 
salaries. men, undrr tlie pn‘ssure of want, abuse their 

j)ow*er, boeome gnnfly extort ionem and roblxTs, the blame ought 
to be shared them and the government w'hitdi has spread 

this snare for their hont^sty. Plaeed In'twc^c n the m*eessity of 
living, and the imjKMwibility of living honestly, th<ry arc led to 
look upon extortion as a lawful supplement to their jiay, tacitly 
authorised by thost^ who employ them. 

Will it be putting them beyond the n*ach of need to supply 
their physical wants ? No. If there is not a certain proportion 
between the dignity with which a man is clothed, and his means 
of sustaining it, he is in a state of tuATcTing and privation, 
because he cannot do what is expected of him, nor keep upon a 
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Wei witk that class with whom he is called to associate. In one 
word| wants increase with honours, and what is relatively neoes* 
•ary varies with condition. Place a man in an elevated Ttaik, 
without giving him wherewith to maintain himself, and what is 
the consequence ? His dignity will furnish motives to do evil, 
and his power will give him the means. 

Charles II. being too much fettered by the economy of Par- 
liament, sold himself to Louis XIV., who offered to supply his 
profiision. The hope of escaping the embarrassments into which 
he was plunged, drove him, like any other bankrupt, into crimi- 
nal schemes. This miserable parsimony cost the English two 
wars, and a peace yet more fatal. It is not easy to tell what 
sum would have been sniRcient to operate as an antiseptic upon 
a prince so corrupt ; but this example is enough to show that the 
civil list of the English king, which appears exorbitant to 
vulgar calculators, tends in fact to promote the general security. 
Besides, by that intimate alliance which exists between riches 
and power, evcr)'thing which augments the magnificence of 
dignity gives it additional lorct^ ; the royal pomp, under this 
point of view, may be compared to thosc^ anrhitectural ornaments, 
which serve also to support and strengthen the edifice. 

This great rule of diminisliing as much as possible the sen- 
sibility to temptation, has n»inarkably violated in the 

Catholic church. To im|K>so celibacy ujK>n priests, and at the 
same time to intrust them writh Uie most delicate functions in 
the examination of conscieni es, and the diriKtion of families, is 
to place them in a violent situation, lK»twiH.‘n the misery of obst^rv- 
ing a useless law, and the disgrace of violating it. 

When Gregory VIL, in a council held at Home, established 
the rule that married clerks, or those having concubines, should 
no longer be iHTmiltiMi to say mass, they attend cries of indig- 
nation, tliey accused him of heresy, and according to the historians 
of those times, they declared*-** If he persists, we bad rather 
lonouneo the priesthood than our wives; let him find angds to 
govemthe churohos.”—< JBKit e//V«iwv, by the Abb6 Milct, voL i 
of Henry 1.) In our tunes, the d^ovenunent of Kaaop 
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denied to make the marriage of priests lawftil ; bat hj tbia time 
there were no men to be found among them ; they were all 
angela. 


CHAPTER IX. 

To itrongihm tho Imprwitm of TunU%m$ni upon the ImagiHofion. 

It is the real punishment which does all the evil ; it is the 
apparent punishment which doc^ all the good. We ought, then« 
as much as possible to diminish the former, and to augment the 
latter. Humanity, in this case, consists in the ap{K>anmct» of 
cruelty. 

Speak to the eyes, if you wish to move the heart. The pre* 
oept is as old as Horace, and the experience which dictated it 
was much older. Everj' one feels its force, and strives to take 
advantage of it ; the com<Klian, the charlatan, the orator, the 
priest, all know how to turn it to their puq)ose. Ilendt r your 
punishments exemplary ; give to the atte ndant ceremonies a sort 
of mournful pomp. Call to your aid all the imihitive arts ; and 
let the exhibitions of them* iui|iortant procedures bt» among the 
first to strike tlie eyes of childhood. 

A scaffold spread with blaek. that livery of wo<* ; the ofBcan 
of justice in mourning ; the executioner covered by a mask, 
which may serve to inerease tht* temir of the lK*holders, and at 
the same time to conceal him from a misphictd indignation ; 
emblems of his crime pluee^l u[Km the ht*fid of the criminal, so 
that the witn<*8sos of his sufft rings may be infurmid of the offence 
that has produced them ; — such are a part of the* direorationa 
proper to these tragedies of the law. I^^'t all the* pt nicms in thia 
terrible drama movo iu a solemn prrx^emiiott; let a grave and 
religious music pn*pan* the hearts of the auditors lor the im» 
portant lesson they are going to receive. The judge should not 
it beneath him to pmnde at thia public scene, so that its 
sombre dignity may be consecrated by the minister of the law. 

Instruction is not to be njected, oven though it come from an 
ay. The Seorei Tribunal, the Inquisition, Iho Star Chamber 
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— I consult them all ; I examine every means ; I consider all 
that has been done; I prize a diamond though it be picked 
from a dunghilL Because assassins use a pistol to commit mur- 
ders, shall I not employ it in my own defence ? 

The emblematic robes of the inquisition may be usefully 
applied to criminal justice. An incendiary clothed in a robe of 
pictured flames, would offer to every eye the image of his crime, 
and the indignation of the spectator would be fixed by the image 
of the offence. 

A system of punisliments accompanied by emblems appropriate 
as far as possible to each offence, would have an additional 
advantage. It would furnish allusions to poetry, to eloquence, 
to dramatic authors, to ordinary conversation. The ideas thence 
derived W'ould be n^-c choi'd, if I may be allowed the expression, 
by a thousand objects, and w ould be scattered on all sides. 

The Catholic priests have know*n how to derive from this 
soun'c the grenU^st aids to the ( flicaey of their religious opinions. 
I remember having seen at (iravelines a striking ( xhibition. A 
])riest showed the people u pictun*, which exhibited a multitude 
of wrctcjhes in the midst of flumes, and one of them making signs 
for a drop of water, by showing his buniing tongue. It was a 
day of public prayers for stmls in purgutor>\ It is clear that 
such an exhibition was less fltUd to inspire a horror of crime than 
a horror of poverty. The moral w’as, that one ought at all events 
to have the whcrewitlml to pay for a muss ; for where money ex- 
piates every sin, the sin of poverty is the greatest, the only one 
without remedy. 

The methods of punishment w hich prt‘vail in England form a 
]>erfect contrast to everything that cun inspire* respect. A capital 
execution has no solemnity ; the pilloiy^ is sometimes a scene of 
buffoonery, sometimes an exhibition of popular cruelty, a game of 
chance, in wdueh the sufierer is expostd to the caprices of the mul- 
titude, and the accidents of the moment. The severity of a public 
whipping depends upon the money given to the executioner; 
branding in the hand, according to the understanding between the 
oonviot and the officer, is sometimes inflicted with a cold iron, and 
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iomeiinM withahotoiie; if itbedoiie viUiahotiitm^ the famid* 
in% is often eoDfined to a alioe of bacon inteipoaed between the 
brsiidiagwtnm and the criminal's skin. To keep np the fiiT!oe» while 
the meat is smoking and burning, the supposed sufferer puts forth 
loud cries of agony and pain. The spectators who understand the 
whole garnet, only laugh at this parody on the law. 

It may perhaps be said, — for all questions have two sides,-*- 
that these real representations, these terrible scenes of pensi 
jttstioe, would spread fright among the people, and would make 
dangerous impressions, I do not think so. If they presented to 
the dishonest the ides of danger, to the honest they would offer 
only the idea of security. When eti*mal punishments are loudly 
threatened, when the flames of hell are frightfully decreed for 
kinds of oflencos indefinite and undeflnable, the imagination may 
be so excited that inadm^ is the consi^uenoe. We suppose, on 
the contrary, a manifest offc^noe, a proved offence, an offence of 
which everybody can avoid the commission, so that the terror of 
punishment cannot be excited to a dangerous degree. However, 
we must avoid producing false and odious associations. 

In the flirst edition of the CotU TIstm, the portrait of the 
empress was surrounded with mcHdallions n^pnwenting gibbeds, 
wheels, and other instruments of torture and punishment. 
What a blunder to offer the image of the sovereign with these 
hideous emblems, like the head of Meclusa shaking her serpents ! 
This scandalous frontispiece wss suppressed; but a print was 
allowed to remain which repnwenUHl all the instruments of tor- 
ture— a picture of bad omen, which no one could look at without 
saying to himself, **Evm though innocent, to these evils am 1 
esj^msed !'^ But if an abridgment of the pcjoal code were accom- 
panied by pictures representing the cbaraetcristio punidiments 
attached to each crime, it would be an imporing commentary, 
a — and speaking image of the law. The reader would 
•ay, If I am guilty, this must 1 suffer In legislation, a 
aipg ^ sbede aometimci distinguishes good from erih 
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CHAPTEH X. 

Jb faeiUtaU Knowledge of the Fact of an Offence. 

Ijr penal oases there are two points as to which the judge must 
be certain before he can perform his office: the fact of an offence^ 
and the person of the offender. These two points being known» 
his information is complete. In different cases there are different 
proportions of obscurity as to these two points ; sometimes the 
first is most obscure, sometimes the second. Let us consider, in 
the first place, the fact of an offence, > and the means which may 
facilitate its discovc^ry. 

I To require Proofe of Title to he in Writing, — It is only by 
writing that testimony can be rendered permanent and authentic. 
Verbal transactions, unless they are of the most simple kind, will 
be subject to innumerable dis{mte8. Mahomet himself has recom- 
mended to his followers to observe this pn^caution. It is almost 
the only passage of the Koran which has a glimmer of common sense. 

II. To enrol upon the face of Title Deeda the names of Witnesses, 
— It is one thing to require witnesses to the exi*cution of a deed; 
and another thing to rt'quire that their presence be noticed, 
attested, and registen'd ui>on the fat‘e of the di»(*d. A third step 
is to add the circumstances which will enable tlie witnesses to be 
found if they ore needed. 

In the attestation of det^s, it will be useful to observe the 
following precautions; — 1st. To prefer a large number of wit- 
nesses to a small number; this 'null diminish the danger of 
falsehood, and give a chance of finding some of them, if they 
are needed. 2nd. To prefer married pt*rsons to bachelors ; heads 
of familiea to servants ; persons who ha\*c a public character to 
individuals less distinguished ; young or middle-aged men to 
the old and infirm ; persons who an* known to strangers. 3rd. 
When the deed is composed of many sheets, each sheet ought to 
be signed by the witnesses; if there are correctiems and erasure^, 
a separate Ust ought to be made of them, which list ought to he 
attested; the lines ought to be oountedi and their number on 
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codi page mazked. 4tlL Let each witneii add to hi» name in 
fitll his deseriptioii, place of abode, age, ftc. 6th« Let the time 
and place at which the deed is executed be minutely specified ; 
the time, not only 1^ the day, month, and year, but also by the 
hour ; the place, by the district, pariah, even the house, and the 
name of the present occupant This circumstance is an excellent 
preventive against forgeiy. A man would hardly dare venture 
upon such an enterprise when he must bo sure of so many details 
before &bricating a false* date ; and if he dared attempt it he 
would be much mon* easily discovered. 6th. All numbers ought 
to be writteu out in letters, esfMHnally dates and sums, except in 
matters of account, wht*n* it is sufficient to writ* the sum total 
in letters, and except also when the* same date or sum often it*cur 
in the same dei*d. The reason of this precaution is, that figures, 
unless they are written very carefully, art* apt to be taken one 
for another ; and bi*sid(*s, it is €*asy to alU*r them, and the* least 
alteration may have very considerable influence. A sum of hnn* 
dreds is easily changed into a sum of thousands. 7th. The for* 
malities to be obsi^n’c^ in the execution of a di^cxl ought to bo 
prinUd upon the margin of the sheet of pajK*r or peirehment up<»n 
which it is writti’o. 

Should these* fomuiliti(*s be b ft to the dis<*n*tion of individuals, 
as a means of security n^juind by prudence, or should they bi* 
regulated by law ? Some of them should l»e rec|uired, and others 
sliould be optional ; a latitude should be left to the judge* in 
favour of those* cases in which it is not possible to fulfil them. 
It may happe n that a (ii*od is to b;* made in a place where the 
prescribed kind of {m|»i*r is not to be hod, when* a sufficient 
number of witn<*siw*s (*annot be* found, &c. In such cases, the 
deed may be declared valid provisionally, and until Uie requiaito 
formalities can be fulfilled. 

A greater latitude ought to bo allowed in testaments than in 
deeds between the living. Death do(*s not wait for an attorney, 
nor for witnesses; and making a will is a bnsiness which men 
are apt to procrastinate to a time when they have neither leisorO' 
nor capacity for precision and exactness* On the other , band> 
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precautions are most requisite in tiiis sort of deeds, because fbef 
are moat exposed to forgery. In case of a deed between the 
living, the party to whom it is Msely ascribed may still be alive 
and able to contradict it; in case of a testament, there is no such 
chance. 

Hany details are necessary to explain the forms which ought 
to be established, and the exceptions which should be made. 
I shall only observe that I do not know of any formality, even 
the most simple, the omission of which ought to render a will 
absolutely invalid. 

If instructions upon this subject were published by the govern- 
ment, even without being made ncccssarj^ everj^body would be 
inclined to observe them, since, in case of deeds executed in good 
faith, every one desires to insure himself all possible securities. 
The omission of these formalities would then become a vehement 
sfitpioion of fraud, unless it could be clearly seen that it ought 
to be attributed either to ignorance, or to circumstances which 
rendered their observance impossible. 

III. To ontablioh ItegutrationM for the Authentiootion of TitUi. 
—Why ought deeds to bo rpgisU»red ? What deeds ought to be 
xegisterc^d ? Ought the registry to be st'cret or public ? Ought 
the registration to be optional, or sliould its omission be visited 
by a penalty ? 

Registers are usefril: — Ist, Against acts of forgery; 2nd, 
Against acts of ftdsification ; 3rd, Against accidents, as the loss 
or destruction of originals ; 4th, Against a double alienation of 
the same property to different purchasers. 

For the first and last of these objects, a simple abstract might 
•ufioe; for the second, an exact copy would be needed; fiur the 
third, an extract would be sufficient, but an entire copy would 
be much better. 

Against forgery, the registration would only be uselhl by 
being obligatory; the deed being null when not recorded, with 
n latitude for aooidmital oases. This advintage would result, 
that after the expiration of the time allowed fiw registration, the 
fbigery of a de^ whioli, aooording to its date, onght to ba 
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regutertd, would be of no anal. It amounts to limiting to 
a short period the time within which a fraud ofthis nature cau 
be oommittedy witii a posaibilitjr of success ; and at a period so 
near that of the supposed act, prooft of the fraud could be eswly 
obtained. 

So, too, when the registration is intended to prerent double 
alienations, it should be obligatorj, under pain of nullity. With* 
out a clause to that effect, the registration would ha^ly taka 
place, since neither party would have an interest in it. In Cict, 
the seller has an interest tlie other way. If he is honest, he may 
have a repugnance to its being known that he has sold or 
encumbered his property ; if he is a rogue, he may desire the 
opportunity of selling it twice over. 

Testaments are the kind of deeds most apt to be forged. The 
surest protection against this fraud is to require them, under 
pain of nullity, to be registc'red during the life of the testator. 
It may be objected that this would put a dying man at the 
mercy of those who surround him in his last moments, since be 
would no longf^r have the power to reword or to punish ; but 
this objection might ho obviated by giving him the right to 
dis[H>se of a U*nth port of his property by a codiciL 

What deeds ought to be n*gistered ? 

All in which third ]>crsons are interested, and which arc 
important enough to justify this precaution. 

In what esses should the registry be secret or public? 

Dt>eds between the living in which third persons are interested, 
hypothecations, and marriage settlements, ought to be public. 
Testaments ought to be inviolably secret during the life of the 
testator. Dt^ds, such as indentures of spprenticeahtp and 
marriage settlements, which do not affect lands, might be kept 
aecret, with the reserve of communicating them to siidi persona 
at have a special title to examine their proviaiona. 

The regiatry oflee might be divided into departments, aecret 
and public, optional and obligatory. Optional regsitrationa 
would be frequent if the price were modemle. It is an act 
af.priidcBoa to p mae n re eopice agaiiijt aeddents, and whera 
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could copies be secfusfy lodged than in an oiBoe of tbit 
sort? 

• Tbo necessity of ngistering mortgages of landed property 
would be a kind of restraint upon prodigality. A man could 
not borrow money upon bis estate, to be spent upon mere 
pleasures, without some degree of shame. This consideration, 
so favourable to the measure, has been regarded as an objection 
against it, and, in fact, has prevented its adoption. 

The law of many countries has adopted this system of regis* 
tration to a greater or loss ext(*nt. The French law seems to 
have hit upon a medium tolerably just. 

In England the law varies. In the counties of Middlesex and 
York there are oIBces of registry, established in the reign of 
Queen Anne, of which the principal object is to prevent double 
alienations, and the good effects are such that the value of lands 
is higher in these ooun trices tlian elsewhere. How does it happen 
that after so many years of an experience so decisive, this law has 
not yet been made general ? 

Ireland enjoys Uiis benefit, but the registry is left to the free 
choice of individuals. It has bcH^n established in Scotland. 
There, testaments must be registered before the dt^ath of the tes* 
tator. In the county of Middlesex, the registry is not obligatory 
till after the death of the testator. 

IV. MetJkod of pr€V9ntinff FaUiJicaUofu . — There is an expedient 
which, in sumo respects, may take the place of registration. A 
particular sort of paper or parchment biung re<|uired for the deed 
in question, those who sell it by n^tail may be forbidden to fhr« 
nisli it witliout endorsing upon it the day and the year of the 
sale, and the names of the seller and punhaser. The distribution 
of this paper might be limited to a certain number of persons, of 
whom a list should be kept. Their books would be true registers, 
and after their death might be dt^posiUnl in an office. This pro* 
caution would prevent the foigeiy of deeds of any kind, pretend* 
ing to be of a ^stant date. 

It would be an additional rertraint, if the paper were required 
to be of the same date with the deed* The date of the papet 
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Slight be marked m its tissue, in the same way u the name of 
tile maker. In that case, a paper-maker most be a party to 
every forgery, 

V. ImMiUioiu /orikiM^fistrf ofEcmU &t$ which IWadcfcnd* 
-—There is no need of dwelling npon the plain necessity of pre- 
serving evidence of births and interments. A prohibition to inter 
the dead without a previous inspection by a police officer, is a 
general precaution against assassinations. It is singular that in 
England, marriages, instead of being recorded, were for so long 
a time abandoned to the mere notoriety of a tnmsient ceremony. 
The only reason that can be given is the simplicity of this contract, 
which is the same for all, except in particular dispositions n*lativc 
to fortune. Fortunately, under the n^ign of William 111., mar- 
riages, which starve as the foundation for so many titles, prtsented 
themselvct as fit objects for a tax. It thus bec^ame neciwiary to 
have them registend. The tax has bt^en suppressed, but the 
register remains. But even now the sei^urity of rights which 
depend upon these events is not so certain nor so universal as it 
ought to be. There is but one copy of the n*gistratton. The 
register of eairb parish ought to be transcribed in a more general 
office. In the Marriage Act of George II„ either tlirougb intoler- 
ance or negligence, the advantage of registration was denied to 
Quakers and Jews.* 

VI. To put Pcoph on their Guard apain$t Offenccc. 

1st. Against poisoning. 

By giviug instructions rt*sp<M!ting the different substances which 
operaU* as poisons^ with the m(*ans of detecting them, and the 
methods of preventing their efflfcts. If these instructions were 
ipread among tlie multitude without discrimination, they might 
«do more harm than guid. This is one of those petrultar cases in 
which knowledge is more dangerous than useful. The moans of 
employing poisons are surer than the moans of counteracting them. 
The middle course would he to limit the circulation of theso 
instmctbns to the class of persons who could make a good use of 

* A new Bsgutry Act hM latdy been enaetsd the British Fw* 
UumeskU which pate this matter oa a better fboUng.— IVaariaior. 
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Hkem^ and wlioae oonditicmi ehancter, asd educatKm foraiahed a 
goaiEntea against the danger of abuse; such are the paerishelergy 
and the practitbners of medicine. With this view, the instruct 
tiomi on^ to be in the Latin language, which these persons are 
siqiposed to understand. 

But as regards those poisons which present themselTes without 
being sought for, and which ignorance may ad minister innocently, 
the knowledge of them should be rendered as familiar as possible. 
There must be a strange depravity in the chiuacter of a people, 
if hemlock, which is so easily mistaken for parsley, and copper, 
which is so apt to be dissolviMi in vessels of which the tinning is 
worn, do not oftener operate as poisons by accident than by 
design. In these cases, however dangerous knowledge may be, 
there is more to hope than to fear firom it. 

2ad. Against false weights and measures. 

By furnishing instructions relative to false weights and mea* 
sores, and the methods of dect;ption in the emplo]rmeDt of true 
ones, such as scales with unequal arms, measures with double 
bottoms, &c. Such knowledge cannot be too widely difhxsed. 
Every shop ought to have a copy of tbt'se instructions pasted up 
in plain sight, as a pledge of fair dealing. 

3rd. Against frauds in money. 

By instructions to teach people to distinguish good money from 
had. If a particular kind of false coin makc« its appearance, the 
government ought to give notice of it in the most public manner. 
At Vienna, the officers of the mint always give notice of counter* 
feit coins the moment they appear ; but the Austrian coinage it 
upon so good a footing that such atU^mpts are rare. 

4th, Against impostures of mendicants. 

Some counterfeit diseases, although they are in perfect health ; 
others inflict upon themselves some slight wound to aid tiiem in 
counterfeiting the appearance of the most disgusttng ; 

others get up felse stories of fires and shipwrecks by which they 
pretoad to have suffered ; others borrow or steal childieu, whom 
they make the icstmmentsof their trade. But these instmitioiis 
ought to bo accompanied by a prcfece, lest the knowledge of ao 
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many impostores dionld harden the heart, and inake^ indiftr* 
ent to real miaeiiee* In a eonntry with a well-regulated poUee, 
an indiTidiial who diaplaje the aspect of mieeiy ought neTer to 
he neglected, nor ieft to himself; it should be the dntj of the 
first person who meets him to consign him to the hands of public 
eharity* Instructions of this kind would prove more amusing to 
the people than tracts of religious controveny. 

5th« Against theft, pilfering, methods of obtaining by false 
pretences. 

By ftimishing instructions which explain all the arts employed 
by thieves and swindlers. There are many books upon this sub- 
ject, the materials of which have been supplied by criminals who 
had repented, or who hoped to purchase pardon by their confes- 
sions. These compilations arc miserable affairs ; but useftil ex- 
tracts might be made from them. One of the best is the />i#- 
eorsriaf and lUv$lat%oni of PoulUr, otherwise Jiaxior, of which 
sixtemi editions were published iu twenty-six years,— a fact 
which shows how wide a circulation might be obtained for an 
authentic book of this kind, authorix<d by the government. Thu 
tone which might be giiven to such a work would>make it an 
c>xcellent moral lesson, and at the same time a book of amuse- 
ment. 

6th. Against icUgious impostures. 

By ftimishing instructions itwpecting offences committed by 
the aid of a sujierstitious belief in the power and malice of i^t- 
ritual agenU. These offences are too numerous ; but they are 
trifles in comparison with the legal persecotions which have 
derived their origin from the some source. There is hardly 
a nation in Christendom which cannot reproach itself with a 
multitude of bloody tragedies occasionfd by the belief in witeh- 
craft. Histories of offences committed by these means would 
ftunish a very instructive subject for bomilies which might bo 
read in the churcbea; but aa to lae errors of govemmenta and 
magistratea, it were netdleas to give to them a sad puhlseity. 
The opiiiioiia of so many rsspedaUa and honest judges who have 
boau ao miMaUy duped by superstitions ht this sort would be 
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more likdl^ to oonfirm the pei^le in error than to dieebitee them 
of it It is much to be derired that the witch of Endor oonld be 
get tii ot 1 do not know what eyils this Jewish Canidia may 
ham canoed in Palestinei but she has produced MghtM cnee 
throughout Europe. The wisest theologians find great objections 
against that historji at least when taken in its literal and Tulgar 
sense. 

The English law has the honour of being the first expressly to 
reject from its penal code the pretended (rime of witchcraft. In 
the Cod 0 Theresa f though compiled in 1773| that pretended ofibnce 
makes a considerable figure. 

VII. 7b publish Tablet of Prices as a Check to Mercantile 
Extortion » — If the exaction of an exorbitant price cannot pro* 
perly be treated as an ofience, and be subjected to a punishment, 
it may at least be regarded as an evil which it will be useful to 
put a stop to, if it can be done without producing a greater evil. 
As direct punishments are not admissible for this object, indirect 
means must be employed. Fortunately this is a kind of offence 
of which the evil, instead of being augmented, is diminished by 
increasing the number of offenders ; and it tlicit^fore should be 
the object of the law to increase the number as much as possible. 
Such an article is sold veiy*^ dear ; the profit made from it is exor- 
bitant ; spread abroad this information, and sellers will flock in 
from ail sides, and, by tlie mere effv>ct of competition, the price 
will ML, 

Usury may be placed under the head of mercantile extortion. 
To lend money, is selling a sum of money in hand for a sum of 
money to be paid at a future day, at a time determined or unde- 
termined, depending or not upon oertaiu events, and reimbursable 
all at once, or in parts, dc. By forbidding usury, and making 
the transaction unlawftil, and so increaaing the risk, of course 
you augment the price. 

VIII. Publication of the Fees of Ofice, — Almost always torn 
are allowed in the departments of government for services ren- 
dered I these fees are a part of the salaries of the officers. As an 
ariitOB sells his labour as dear as he can, so does a pablk officer. 
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Cooipetitioii^ and the fiunliij going to another markeit i^aatraitt 
thk diapoaition within ha jnat liinita aa reepeeta firdinary lidioiir; 
bat there is no competition in a public office; the right of adling 
this particiilar kind of labour becomee a monopoly in the handa 
of the officers. Leave the price to the discretion of the aeUefi 
and it will preamitly have no other limits except those which are 
prescribed by the wants of the purchaser. Fees of office ought 
to be stiicUy limited by law ; otherwise, the extortiona which 
will take place ought to be imputed less to the rapacity of the 
officers than to the negligence of the legislator. 

!X. PuhUc4itiom of Aceounii in which th$ Nation ii inUraUd.^ 
When accounts are rendered at a ihxtd time, before a limit(*d 
number of auditors, chosen perhaps by the influence of the 
accountant himself, and where nobody is called in specially to 
examine them, the greatest errors may pass without being seen, 
or without being competed. But when accounts are published, 
neither uitnesm^, commentators, nor judges will be wanting. 

Each iti^m is examined« Was this article nvccoimry ? Was it 
really needed, or was it only a preti^xt for expense? Is the 
public servi^ os cheaply as individuals? Has not some con* 
tractor obtaimnl on advantage at the ex|>ense of the state? Has 
no seen^t odvantagt^ been granti^d to a favourite ? Has notliing 
been given undtT false pn^tences? Have not manceuvrei been 
used to prevent cotn|Kaition ? Is not something kept hac k in the 
accounts? There are a hundn*<l other questions of a similar 
kind, which never con be ansu'en^d in a satisfactory manner, 
except by publication of the accounts. In a paiticular committc^e 
some may want inti^grity, and others may want knowledge ; a 
mind slow in its ofK'rations passes over what it does not under* 
stand, for fear of betra^nng its want of quickness ; a lively und4*r« 
standing will not subject itself to the study of details; each 
leaves to the rest the fatigues of examination. But all tbs 
dedciendes of a small body will be made up by the body of the 
people. In that heterogeneous and discordant mass, worst 
prindples have their use as well as the best; envy, hatred, 
malice, perfonn the task of public spirit; and these very petn 
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iumtiy by mson of tiieir actiTity and their peraermiiee, are fhd 
better a^ted to ecmtimse all parties, and to make the strictert 
and most exact examination^ 

There seem to be but two grounds of exception, one rdating to 
the expense of publication, other in retard to services of a 
kind which ought to remain secret. It would be useless to 
publish the accounts of a little parish, because the originals 
would be accessible to all those who wished to examine them ; 
and if accounts of sums employed in secret service were published, 
you would no longer be able to obtain information of the designs 
of your enemies. 

X. Uniformity of WeiyhiB and JtfM#firM.---Weights indicate 
the quantity of matter, measures the quantity of space. Their 
uses are : — lit, The satisfaction of individuals ; 2nd, The tormina* 
tion of disputes ; 3rd, The prevention of fhiuds. 

To establish uniformity in this respect throughout a single 
state, has been the object of many sovereigns. To find a common 
and universal measure for all nations, has been an object of re- 
search for many philosophers, and at length the French govern- 
ment has taken it in hand. This is a service truly honourable; 
for what is tliere rarer or greater, than to sc^ a government 
labouring at one of the foundations essential to the union of the 
human race! 

A uniformity of weights and measures, under the same govern- 
ment, and among a people who have, in other respects, the same 
language, is a thing, the utility of which may be made apparent 
without any great depth of reasoning. A measure of which one 
does not know the value, is the same as no measure. If 
measures of two cities differ eith<T in name or quantity, the com- 
merce of individuals is exposed to great mistakes or great dilB- 
culties. In this respect, these cities are strangers to each other. 
The nominal price of two articles may be the same, but if the 
measures are different the real prices are difft rent Constant 
attention is necesssry, and diitruit interrupts the course of bnsi« 
ness; errors slip into transactions where good fiuth was intendad^ 
and fiwd oonocab itself under deceptive nasics. 
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Time are two means of intiodnoiiig uniformity* The first ia» 
to eetaMish standard measmes by pubUo authority, to diitribule 
them throughout the country, and to forbid the use of any other ; 
the second is, to establish such standards, and to leare the oare of 
their adoption to the public convenience. I do not know any 
example in which the first of these methods has been followed ; 
the second was practised with success by the archduke Leopold 
in Tuscany. 

In England, there are not less than thiity Acts of Parliament 
upon this subject, and a thousand more may be made in the same 
style, without success. 1st. The clauses which enforce confer* 
mity to the standard are not sufficiently binding. 2nd. There 
is no provision for the manufacture and distribution of standards ; 
a few have been scattered here and there, and the thing baa bt^en 
left to chance. 

A beginning should be made by furnishing each community 
with a legal standard ; a penalty might bit imposed upon ertuy 
workman who made weights and measun« not confbrmod to 
that standard ; and finally, all contracts acc ording to other weights 
and measures might be declared null and void. But tins last 
means would not be uectHisary ; the two first would 

Between difierent nations, the want of uniformity in this 
respect cannot produce so many mistakes, bc'cause Uie mere dif* 
ference of language puts every one u|)on his guard. However, 
there results from it much embsrrassment to commerce; and 
ftaud, favoured by mystery, often prevails over the ignorance of 
purchasers. 

An inconvenience, less extenrive, but not imjiortant, is 
felt in medicine. If weights sre not exactly the some, especially 
for substances where the smallest quantities are essontial, the 
pharmaoopmia of one oemntry can hardly serve for another, and 
may expoae practitioiieni to fetal errors* This is a eoosidisrabla 
to t^ free communication of science; and the same in* 
oowvenieiioe is felt in other sits, of wbkk the s uceem depends 
npon delieafe profMolions. 

XL JBMMiihmmi 8tMd«ri$ would be 
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necessaiy togOTerjrmuch into details, to mention all tliat goTem- 
ments might do for the establishment of the fittest eriimona of 
the quality and Talue of a multitude of objects, which axe wmh 
beptible of different tests. The touch-stone is an imporfcet test 
of the quality and value of mised metallic compositions of gold 
and silver. The hydrometer is a certain test, mnee identity of 
quality and identity of specific gravity always go together. 

Falsifications, the most important to be known, are those which 
may prove injurious to health, such as the mixture of chalk and 
burnt bones with flour, lead employed to remove the acidity of 
wine, or arsenic to refine it. Chemistry affords the means of 
discovering all these adulterations; but much knowledge is 
needed for its application. 

The interference of governments with these matters should be 
limited to three points: — Ist, To encourage the discovery of 
moans of proof, in oases wliere they are wanting ; 2nd, Spreading 
knowledge of these dist^overies among the people ; 3rd, Defining 
the duties of fbosc^ officers of government to whom functions of 
this sort are intrusted. 

XIL Jh 0 k(ahlinh JSrand$ or Mari* atinting the quantity or 
quality of AriicUi which ought to conform to a certain Standard. 
— These marks are declarations or certificates under an abridged 
form. In these documents, five points are to be considered : — 
1st, Their object ; 2nd, The person whose atU^station they bear; 
drd, The extent and the details of the information they contain ; 
4lli, The distiuctnc^ and intidligibility of the mark ; 5th, Its per- 
manence and indestructibility. 

The usefiilness of these authentic attestations cannot be doubted. 
They arc successfully employed for the following purposes 

1st To give cerUiinty to the rights of property. We may 
trust to the prudence of individuals to make use of this precau- 
tion in what concerns themselves ; but, as far as relates to public 
property, or to objects in deposit, it should be made an affair of 
the law. Thus, in England, everything that appertains to the 
xoyal marine bears a particular mark, which the mercantile 
marine xa not allowed to tue. It the royal arsenals the imprint 
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of n mow is made use of, and a peculiar thread is twisted into 
the tissue of the cordage, which indiTiduals are not permitted to 
emplojr. 

2nd. To assure the quantity and quality of mercantile artioles 
for the benefit of purchasers. Thus, by the English statutes, 
maihs are affixed to a great number of objects, as leather, bread, 
tin, silver ware, woollen clothes, stockings, and many other 
articles of trade. 

3rd. To assure the payment of taxes. If the article subject to 
the tax has not the mark in question, it is a proof that the tax 
has not been paid. Examples an* innumerable. 

4th. To insure obedience to laws which prohibit importation. 


CHAPTER XL 

To prereni Offmo4$ hy yiriny to many Psrtoai an InUrui to 
prerenf them. 

I SHALL cite a particular example, which may lx* rofcTTcd to the 
pn*ceding head as well as to this ; for an oflfence is prevented 
either by increasing the diffi<*ulty of concealing it, or by giving 
to many pc^rsons an iniraediaU* inten^st to prevent it. 

The carriagt* of the mails in England had always been deficient 
in expedition and punctuality. The postmen loiU*n*d hy the way, 
us their own convenience or profit re<|uired ; the innk(*e]ieni never 
hastened their defomun*. All theses dtdays wett^ so many little 
offences, — that is, violations of established rules. What n*tm*dy 
could be applied? Watchfuln€*ss soon grew weary; penalties 
were gradually relaxed ; informations, always odious or ember* 
mssiDg, became rare ; and abuses, suspended for a moment, prc« 
aently regained tbedr ordinary course. 

A very simple means was hit upon, which required neither 
law, nor penalty, nor information, and which was all the better 
for not requiring them. 

This means consisted in combining two establishments, which 
hitherto had been separate, the transportation of the mails snA 
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the eairiage of traTellera. The encoees of this project was com- 
plete ; the celerity of the post was doabled ; and trsTdlers were 
better served, niis is worth the trouble of being analyzed. 

The travellers who accompany the postman are so many inqpec* 
tors of his conduct ; he cannot escape their observation ; while 
he is excited by their praises, and by the reward he expects firom 
them, he cannot be ignorant that if he loses time, these travellers 
will have good reason to complain, and that they can inform 
against him without odium, or the reputation of doing it for pa}*. 
Buoh are the advantages of this little combination ! Witnesses to 
the least fault ; the motive of reward substituted for that of punish* 
ment ; economy of informations and prosecutions, the occasions 
of punishment rendered rare, and the two services, by their union, 
made more convenient, more prompt, and more economical ! 

I offer this ha])py idcia of Mr. Palmer as a study in legislation. 
It is necessary to meditate u|>on what has been successfully 
accomplished in one kind, to learn how to conquer difficulties in 
another. By investigating the cause of success in particular 
coses, we may rise to gimeral rules. 


CHAPTER XII. 

2b faciliUU th$ M 0 an$ of roeognhing and finding IndividuaU. 

Thk greater part of offences are committed only by reason of the 
great hope which the offenders entertain of remaining unknown. 
Everything which augments the facility of recognising men, and 
of finding them, adds to general security. 

This is one of the reasons why very little is to be apprehended 
on the part of those who have a fixed abode, property, and a 
fiMiuly. The danger is bora those who, by their indigenoe, or 
their independence of ail ties, may easily oonoeal their prooeediiigs 
from the eye of justioe. 

Registers of the popuktioD, in which are inscribed the dwell* 
ing, age, sex, profbisioii, and the marriage or oelibaoy of indU 
are the first materuJa of a good police. 
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The BU^pifarele oii|^ te be eaihorieed to denmd m eeeowii 
tnm trmj em yeeled pencm of hisoMAiie of littHhooi, endle 
tend to o phoe of eeooritj Ihoee who oumotpiore either 
oruBoome. 

There are two things to be ob ee rv ed on this subject The 
roles of polioe oogfai not to he so minute snd psrticolsr ss to 
expose t^ eitisens freqoently to break themi nor should they be 
rendered Texatious by imposing numerous and troublosome re* 
straints. Precautions, necessary at certain times of dango* at 
trouble, ought not to be prolong^ into a season of quiet, as tha 
regimen proper for stckncas ought not to be kept up after the 
health is rostorecL The second observation is, to avoid shocking 
the national spirit One nation could not endure the police of 
another* In the capital of China ever}* one is obliged to wear 
his name upon his dress* This measure will appear oseftil, in- 
different, or tyrannical, according to the turn of national 
prejudices. 

Characteristic dresses Imve a relation to this end. Those which 
distinguish the sexes am a mi*ans of police as mild as it is salu- 
tary. Those which serve to distinguish soldiers, sailors, and the 
dergy, have more than one objt?ct, but Uieir chief end is subor- 
dination. In the English universities tlie pupils have a particular 
dress, which is no restraint, except when they wish to traosgress 
some rule. In charity-schools the pupils are made to wear a 
uniform, and even a numberi*d ticket. 

It is inconvenient that the sumames of individuals should be 
upon so irregular a footing. These distiuetions, invented in the 
iu&ncy of societies, to answer the wanu of a hamlet, fulfil their 
object but imperfectly in a gmst nation. Many inconvenknoes 
arise from this conAiaion of names. The greatest of all is, that 
the testimony which depends upon a name is very vague ; sus- 
picion is cast up<m a mnlritude of persons; and the danger of 
innocence may become the protection of guilt 

A new system of nomenclature might easily be devised, so that 
each individual in a nation should have a p^iar name, boma 
by no one but himsdf. In the actual state ef things, the 

1 n 
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barraamients of a change would, perhaps, exceed its advantages; 
but it might be well to prevent this disorder in a growing 
colony. 

It is a common usage among English sailors to trace their 
&mily and baptismal name upon the wrist, in distinct and indelible 
characters. It is done that they may be recognised in case of 
Bhipwreck. If it were [wssiblc for such a practice to become 
universal, it would furnish a new aid to morals, a new power to 
the laws, an almost infallible precaution against a multitude of 
offences, especially all kinds of fraud, for the success of which a 
certain degree of confidence is necessary. Who are you ? Who 
.am I dealing with ? There would be no room for prevarication in 
the answer to this important question. 

This means, by reason of its very energy, would favour personal 
liberty, by permitting the rigours of procedure to be relaxed. 
Imprisonment, whore it has no object except securing the person, 
would bo less often necessary, if men were tlxus held as it were 
by an invisible chain. 

Doubtless there arc plausible objections. In the course of the 
French revolution, how many persons owed their safety to a 
disguise which an imprint of this nature would have rendered 
impossible I Public opinion in its actual state opposes an insur- 
mountable obstacle to this institution ; but patience and address 
may change opinion ; especially were a beginning made by some 
great examples. If it were the custom to print marks upon the 
foreheads of the great, on idea of power and of honour would be 
associated with them. The women in the islands of the South 
Sea submit to a painfVil operation in printing certain figures upon 
the skin, to which an idea of beauty is attached. The imprint is 
made by a multitude of punctures which penetrate to the quick, 
and into which coloured powders are rubb^ 
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CHAPTEE XIII. 

7h incrnm ih$ Diffieulif of E$eopf, 

Tnas means depend very much upon the geographical situatton 
of a country, and upon natural and artificial barriers. In Kusaia, 
the sparseness of the population, the severity of the climate, 
the difficulty of communications, givo a power to justice, of 
which it would hardly be thought capable iu so extensive a 
country. 

At Petersburg and Riga, passports cannot 1)0 obtained, unless 
the intention of departurt* has bet»n w'veral times advertised in 
the gaaettos. This pre<*aution against fhiudulent debturr adds to 
the WKJurity of commerce. 

Everything which increases the facility of transmitting and 
spreading intelligence, may be refem'd to this head. 


CHAPTER XIV. 

To iimtnuh tho Uncertuinty of Pronecution* and Puniokmenh. 

I DO not intend to enter htTe upon the vast subject of procedure ; 
that will be the subject, not of a chupUT, but of a sepanito 
work. I confine myself to two or thrt*e general obsc*rvations. 

If an offence has biH^n commitU^i, it is for the interest of 
society that the magistrate to whose cognisance it Udongs should 
be informed of it ; and informed in such a manner as to be 
authorised to inflict a punishmc*nt. If it ollegtKl that an 
offence has been committc*d, it is the interest of so<ii*iy that the 
truth or falsehood of that allegation be subjected to proofii. 
Therefore the rules of testimony and the forms of procedure 
ought to be such as, on the one hand, to admit every true infor- 
mation, and on the oth^, to exclude every false information, that 
is, everything which is more likely to mislead than to entighten. 

Nature has plaoed befbre os a model of procedure. Comkler 
what pastes in the domestio tribunal; axamiiia the conduct eC 
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the laflier of a ftmilj towards his childreiii his domestiesi of 
which he is the head* We dball find there the original features 
of josticei which can no longer be recognised, after they have 
been disfigured by men incapable of discerning the truth, or in- 
terested to disguise it A good judge is only a good fether, 
acting upon a much larger scale. The means which are adapted 
to guide a fether in the search after truth, ought equally to be 
good for a judge. It is this model of procedure upon which 
justice began, and from which it ought never to have departed. 

It is true that a confide noe may be felt in the father of a femily 
which cannot be felt in a jud^, because a judge has not the 
same motives of affection, and may be perverted by personal 
interest. But this only proves that in case of a judge, it is 
necessary to take precautions against partiality and corruption 
which are not needed in the domestic tribunaL It does not 
prove that the forms of procedure or the rules of testimony ought 
to be different 

The English law admits the following principles 

1st. That no one ought to be a ^witness in his own case. 

2nd. That no one should be received as his own at^cuser. 

8rd. That the testimony of persons inU^rested in a cause ought 
not to be taken, 

4th« That hearsay evidence ought never to be admitted. 

6th« That no ono ought to be put on trial a second time for the 
same offence. 

It is not my intention to discuss here these rules of testimony 
to which may be applied that description — ioio im$o$ 
ori# JSnifaano^H-Britam wholly se^mrate firom the rest of the 
world. In a treatise on procedure in general, a proper place will 
be found to inquire whether the English jurisprudence, superior 
in some respects to that of all nations, owes its superiority to 
to these maxims, or whether they are not the principal cause of 
that weaknees in the executive power of justico whence there 
multi in England an ineffective police and such flrequency et 

idl I diaU say hm ttud every pmaurion which is not dieo^ 
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lately meoemiy for theproteotioii of mitooeiice affords edasigtroai 
laz)dtig*plaoe fo crime. 4^Wluit maxims of procedure can bemora 
dangmus tban those which pat justice in opposition to itadl^ 
and which establish a kind of incompatibility ^tween ilsdutiesf 
When it is said, for example, that it is better that a handred 
of the guilty should escape than that one innocent person should 
perish, a dilemma is supposed which does not exist; the security 
of innocence may be complete without farouring the impunity 
crime ; indeed, it can only be complete on that condition ; for 
every culprit who escapes threatens the public security ; and, so 
far from being a protection to innocence, such an escape exposes 
innocence to become the victim of a new offence. To acquit a 
criminal is to commit by his hands all the offences of which be 
is afterwards guilty. 

The difficulty of proceeding against offences is a great cause of 
feebleness in the executive power of justice, and of impunity to 
crime. When the law is clear, when the judge is appealed to 
immediately after the supposed offence, the fViiictiou of accuser is 
almost confounded with that of a witness. When the offenoe is 
committed under the eye of the judge, there art% so to speak, but 
two persons n<*cessary in the drama-- the judge and the delin- 
quent. It is distance of time and place which separate the func- 
tion of the witness from that of tlie judge. But it may happen 
that all the witni^sses of the facts cannot suddenly lioUected, or 
that the offence is not discovi red till long after its commission, 
or that the a(x*usc*d allegiii facts in bis defence which it requirea 
time to verily — all these causes may bring on delays. Belajrs 
give occasioD to incidents wliich produce new delays. The pro- 
cess of justice becomes complicated, and, in order to follow out 
this ch^ of operations without confusion or negligenoe, it is 
neoessaiy to intrust its management to a particular person. 
Henoe results the ftinction of an aix^uscr. The accus«$r may 
either be one of the witnesees, or a person interested in tbealbir, 
or a public officer specially appointed for that purpose. 

The judicial ftinetioni have ofUm been divided, so that flm 
judge who receives the testimony while it is reoent^ baa not flie 
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ri^t to decide ; but is obliged to send the afiair to another judge, 
who, unless the evidence were thus collected, would have no 
leisure to attend to it till the proofs were half effaced. There 
have been established, in most countries, a great number of use- 
less formalities, and it has become necessary to create officers to 
attend to those formalities. The system of procedure is so com- 
]:)licated that it has become on abstruse science ; he who wishes 
to prosecute an offence is obliged to put himself into the hands 
of an attorney, and the attorney himself cannot go on without the 
aid of another man of the law of a superior class, who directs him 
by his counsels, and who speaks for him. 

To these disadvantages, two others must be added 

Ist. Legislators, by a strange piece of self-contradiction, have 
often closed all access to the tribunals against those who have the 
most need of their assistance, by subjecting proceedings at law to 
taxes, the effect of which is little considertHl. 

2nd. There is a public disfavour attached to all those who lend 
their aid, in quality of actrusers, to the execution of the laws, — a 
stupid and pernicious prejudice, which legislators have often had 
the weakness to encourage, w’ithout ever having made the slightest 
effort to subdue it 

It is easy to sec the consequence of this accumulation of delays 
and discouragements. The laws arc not exeiuted. If a man 
could address the judge at once, and tell what he has sc^en, tlie 
expense to \vhich this proctnlun^ w’4)uld subject him would bc^ but 
a trifle. In proportion to tlie nurabi r of inUTraediate 8tc‘p8 which 
lie is obliged to take his expense's are iiu rt'ased. When to this 
we add loss of time, vexations, and thi' uncertainty of succeeding, 
it is astonishing that men cun be found bold enough to engage in 
such a pursuit. There an? but few, and there would be still 
fewer if those w^ho adventure in this lotU'iy' knew as well as the 
Iaw3rer8 what it will cost, and how many chances there are. of 
failure. 

These difficulties would vanish by the mere institution of a 
pubUo accuser, clothed with the character of a magistrate, who 
diould conduct all prosecutions at the public ezpenae. Iniormani 
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who expected paj would require but a moderate oompenaatioii* 
A hundred gratuitous accusers would present thcmselrai to one 
who would demand pay for his services,* Every law^ being put 
into force, would manifest its good or bad effiK^ts ; the wheat 
would be winnowed from the chaff. Good laws would be appro* 
cioted ; bad laws would be repealed. Informers, animaUMl by 
public spirit, and rejecting all pecuniary reward, w'ould be heard 
with due rt*sjK*ct and confidence ; and delinquents could no longiT 
eseajK) the punishment of their offences by a bargain with the 
prosecutor. 

It is true that in England, in all grave cast's, the accuser is 
forbidden to make a compromise with the aecust'd, without the 
permission of the court ; but although this prohibition were 
universal, what possibility is there of its ohservano© in cases 
where it is the interest of both parties to elude it ? 


CIUn’ER XV. 

To prohikU Acceuory Offt^ner^M in order to prevent the PnnetpMl 

Offence. 

Acts which are relaii*d to a |HTnif*ious event as causes may 
be considered in relation to the* prmcipol offence^ as aeveeeofp 
offence*. 

The principal offence being wt ll determined, there may be 
distinguished as many acce ssory offences as there are acts which 
may sene as preparations for Uie prim i pul offrnc<% and which 
manifest, on the part of thosi' who f>erfori« them, an inti ntion of 
committing it. Now, the mure di^^tiuclly tht*se preparatory acts 
mre pointed out and prohibiUKi, the more chxinces thora arc of 

♦ Tbs msllsst sxpsBse of m pronfrcution in an English ocrart of jostiot 
it twenty-sight poaods •terliog, — a aom almost suttoietit for the >oarljr 
of a ocunmoo fiunily. This stun oomsa oat of tho poelmi of 
the prosoctitor. Undar such a systom, it is ahnoit a mtr a c l s that thsfw 
nrn any prosocotiotts. 
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prerenting the principal offence. If the offender is not stopped 
«t tiie first step, he may be at the second, or the third. It is 
thns that a Tigilant legislator, like a sldlM general, takes care 
to reconnoitre all the exterior posts of the enemy, in order to 
intermpt his enterprises. Along all the defiles, and all the passes, 
he stretches a chain of works, diversified according to circum- 
stances, but connected together in such a way that the enemy 
finds at each step new dangers and new obstacles. 

If we consider the practice of legislators we shall find none 
who have laboured systematically upon this plan, and none who 
have not followed it to a certain extent. 

Offences of the chase, for example, have been divided into 
many accessory offences, according to the nature of the game, or 
the kinds of nets or instruments necessary to take it. Smuggling 
has been attacked, by prohibiting many preparatory acts. 
Counterfeiting has been attacked in the same manner. 

I shall give some other examples of what might be done in 
this way against homicide and other corporal injuries. 

T*h0 prohUition to carry arm$ only meftd for attack and eaoy 
to be concealed. It is said that an instrument is made in 
Holland in the form of a needle, which is shot through a tube, 
and which inflicts a mortal wound. The manufachire, the sale, 
the possession of these instruments ought to be forbidden, as 
accessary to murder. 

Ought pocket-pistols, such os English highwaymen use, to be 
prohibited P The utility of such a prohibition is problematical 
Of all methods of robbery, that which makes use of fire^arms is 
least dangerous to the person attacked. In such a case, the 
mere threat is usually suffloient to accomplish the object. The 
robber who began with shooting, would not only commit an act 
of useless oruelty, ho would disarm himself; while by reserving 
his fire, he stands on the defensive. He who uses a dub or a 
sword, has not the same motive to abstain from striking ; and 
one Uow becomes the motive for a second, in older to deprive 
tha victim of power to punnie. 

Tic prMkiUon to ocUpoioom dmandsacatalogimof poismione 
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Bobstaaoeo. The tale of them caimoi he aheoliitely prohihited 
all diat ean he done is, to regulate it, to sabjeci it to pracaa* 
tions, to require that the seller should know the porcham, that 
he has witnesses of the sale, that he enteii it in a aeparato 
book ; and still, some latitude must be left for unexpected eases. 
These rules, to be complete, demand many details. Would 
their advantages counterbalance the embarrassments they would 
produce? That depends upon the manners and habita of a 
people. If poisoning is a frequent offence, it will be necessary 
to take these indirect precautions. They would hare been 
proper in ancient Rome. 

Accessory offences may be distinguished into four classes;. 

The first class imply a formed intention to cMimmit the prin* 
cipal offence. Offences of this kind mo comprehended under 
the general name of attemptSp preparations. 

The second class do not imply o criminal intention actually 
formed, but place the individual in a situation in which there is 
reason to fear that he may prefamtly conceiTc a criminal design* 
Such are gaming, prodigality, and iilleness, when poverty is 
added to it. Cruelty towards animals is an incentive to cntdty 
towards men, d:c. 

Accessory offences of the third class do not imply any criminal 
intention, actual or piobable, but only aecidimtally possible. 
Offences of this kind are creaU^i by those regulations of police 
intended to prt*vent calamities. When, for example, the sale of 
certain poisons or the ssle of gunpowder is forbidden, the 
violation of these rules, separate from any criminal intenthm, is 
an offence of this third class. 

The fourth class is composed of presumed oflbnces, that is, of 
acts which are oonstdered as proofs of an offence. They may 
be called ^dmiiary acts injurious of otherwise in 

themselves, but ftirnishing a presumption of an offence com-* 
mitted. By an English statute, the ooncealment by the mother 
of the biith of an illegitimate child, is punished os murder, 
because such conduct is regsyrded as a sum proof of inhoriride. 
s Teksn in a osrtain dosi^ every eotive medidne is a p oi sen. 



426 


PBIKCIPLES OF THE FEHAX CODE, 


By another atatute, it is a capital crime for men to meet 
together armed and disguised, because this is supposed to be 
a proof of a formed design to offer violent resistance to the 
officers of the customs. By another statute, it is an offence to 
liave stolen goods in possession without being able to render a 
satisfactory account how they were obtained ; because this cir- 
cumstance is regarded as proof of participation in the theft. By 
another statute, it is an offence* to obliterate the marks upon ship- 
wrecked property’, because such an act indicates intention of theft. 

Those offences, founded upon presumptions, suppose two 
things : — 1st, Distrust of the system of procedure ; 2nd, Dis- 
trust of the wisdom of the judge. The English legislature 
fearing that juries, too })rone to lenity, would not see in these 
presumptions a certain proof of guilt, lias thought fit to erect the 
Act w'hieh furnishes the presumption into a second offence, an 
offence distinct from every other. In those countries in which a 
IMjrfect confidence is placed in the tribunals, those Acts may be 
urrang<‘d under their proper head, and be considered merely as 
presumptions, from which the court is to draw such inferences as 
Uio circumstances warrant. 

In relation to accessory offences, it is es8c*ntial to lay down 
thRH3 rules by w'uy of memento to the legislator. 

Ist. Whenever a principal offence is created, nil preparatory 
acts and simple attempts ought also to bt* prohibited, ordinarily 
under a less penalty han the principal offence. This rule is 
gtmeral, and the exceptions ought to be founded upon particular 
reasons. 

2nd. To tho description of the principal offence there ought to 
bo appended a description of all accessory, preliminaiy, and con- 
comitant offences which arc susceptible of a spiK^ific description. 

3rd. In the description of these accessory offences, care must 
be taken not to impose too many restraints, not to entrench too 
far upon individual liberty ; not to expose innocence to danger 
by oonolusions too precipitate. The description of an offence of 
this kind would be almost always dangerous, if it did not include 
a clause leaving power to tho judge to estimate the degree of pro- 



wuaiciPLis or tki pkztal cobi. 


or 


sumption to be dctipcd from it In that caae, creating an a c ecmory 
offence is pretty mnch the same thing as suggesting the fact in 
question to the judge, by way of instruction, as an indicatiTe 
circumstanoe ; but not authorising him to draw any oonclusioa 
from it if he see any special reason to regard the indication as 
inoonclusiTe. 

If the punishment of a preliminorj' offence, or of an offence 
begun but not finished, were the same with that of the principal 
or complete offence, without allowing anything for the possibility 
of repentance or a prudent stopping short, the delinquent per- 
ceiving that he had already iiKumnl the whole danger by tbs 
simple attempt would feel himself at lihi rty to cousummatc^ the 
offence without incurring any further rink. 


CHAPTER XVI. 

The Culture of lienerotenee. 

The Bcntiracnt of btmevolenee is distin( t tW>m the love of repu- 
tation. Each may act without the otht r. This sentiment may 
originate in on instinctive principh*, th«* gift of nutun* ; but, in a 
great measun*, it tin? produc e of cuUim% the fruit of educa- 
tion, Where is the greater amount of iR-nevoletice to be found, 
among the English or the Iroc|uois, in the infancy of iwjciety or 
its maturity ? If the sentiment of benevolence be suscf^ptible of 
increase, and that it is cannot be doubtisi, that iiicn^ajH* is to Im 
obtained by the aid of anoth(*r priu< ipK' of the human heart, the 
love of n*putation. When the moralist paints benevokmee with 
the most amiable features, and mllishness, hardness of heart, in 
the most odious colours, at w*hat does he aim? He seeks to 
unite to the purely social principle of benevolence, the demi- 
personal and demi-social principle of n^putation. He seeks to 
combine them ; to give them the same direction ; to strengthen 
them one by the otl^. If his efforts are crowned with succeas, 
to which of these two principles ought he to ascribe the btmour* 
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Keitlier to the one nor to the other excliudvelyi bat to tiieif red* 
procil oonooiixae; to the sentiment of benevolence as tiie imme- 
diate cause ; to the love of reputation as the remote cause. He 
who yields with pleasure to the mild promptings of the social 
prindide knows not, and does not desire to know, that it is a 
less noble principle to which his benevolence owes its impulse. 
Such is the disdainful delicacy of the better element of our nature; 
it is unwilling to owe its birth to anything but to itself; it 
bludies at every foreign association. 

There are two objects for the legislator : — Ist, To give new 
force to the sentiment of benevolence; 2nd, To regulate its appli- 
cation according to the principle of utility. 

Ist The legislator who wishes to inspire a people with 
humanity ought himself to give the first example of it. Let him 
show the utmost respect, not only for the lives of men, but for 
all the circumstances which have an influence upon their sensi- 
bility. Sanguinary laws have a tendency to render men cruel, by 
fear, by imitation, and by fostering a spirit of revenge. Mild 
laws humanise the manners of a nation ; the spirit of the govern- 
ment is reproduced among the citisens. 

The legislator- ought to forbid everything that serves as an 
incitement to cruelty. The barbarous gladiatorial shows intro- 
duoed at Borne, in the latter times of the republic, contributed, 
without doubt, to inspire that ferocity of spirit which the Homans 
displayed in their civil wars. Will a people accustomed to despise 
human life in their sports respect it in the rage of passion ? 

It is proper, for the same reason, to forbid every kind of 
cruelty to animals, whether by way of amusement or for the 
gratifloation of gluttony. Cock-fights and bull-fights, the chase 
of the hare and the fox, fishing, and other amusements of the 
same kind, necessarily suppose a want of reflection or a want of 
humanity ; tinoe theM sports inflict upon sensitive beings the 
most livdy sufiTerings, and the most lingering and painftil death 
that can bo imagined. Men must be permitted to kill animals ; 
hut they should be forbidden to torment them. Artificial death 
may be rendered less painftil than natural death hy pro- 
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wees, Wioll worth the trouble of lieing atodiody tnd of becoidiof 
n object of police. Why dioold the law reAiae its pioteotiooito 
any sensitiTe being? A time will come when hniBaaily will 
q>read iU mantle orer eveiTthing that breathea. The lot of 
slayes haa begun to excite pity ; we thall end by aoftening the lot 
of the animals which labour for us and supply our wants. 

I do not know whether the Chinese legislators, in establishing 
their minute ceremonials, hare had for their object the onltaTation 
of bencnrolenoe, or only the maintenance of peace and subordina* 
tion. In China, politeness is a kind of worship or ritual, the 
great object of education, and the princi]Nii science. The bodily 
morements of the Chinese, always ngulated, always presofibed 
by etiquette, are almost as uniti>rm as thost* of a n^ment whieh 
goes through the manual exercise. This pantomime of bens* 
volenoe may be destitute of rtmlity, as a devotion loaded with 
minute observances may have little to do with morals. So mush 
restraint does not seem to scconi well with the human heart ; and 
such demonstrations of respect do not confer any obligation^ 
because they have no merit. 

There arc principles of antipathy, which are sometimes so inter* 
laced with the political constitutions of states, that it ia very difl* 
cult to extirpate them. There are hostile religions which sxdte 
their partisans to hate and to persec ute each other ; hereditary 
feuds between hostile families ; privileges of rank which smt 
insurmountable harriers between the citixens ; results of oonquost, 
where the conquerors have not been able to mix and incorporate 
themselves with the conquered people ; animositu*s founded upon 
ancient wrongs ; the role of factions which rise with a riotory. 
and fail with a defeat In this unfortunate condition of thingSi 
hearts am oftener united by hatred than by love. Hen most be 
freed from fear and oppression, before they oon be taught to love 
each other. Tbs doiiruction of prejudicce which make men 
hostile, is one of the greatest senrioes that can be lendeied to 
OMnla. 

Mungo Park in bia Afriean travek, has represented the blaeka . 
in a most interesting point of view ; thefr abni^ieitj, the stnofth 
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of their domestic affections, the picture of their innocent manners, 
has increased the public interest in their favour. 

Satirical writers weaken this sentiment. After reading Voltaire, 
does one feel favourably disposed towards the Jews ? If that 
author’s benevolence had not been eclipsed by his prejudices, 
while exposing the degradations to which the Jews are subjected, 
he would have explained by that very fact the less favourable 
traits of their character, and would have exhibited the remedy by 
the side of the evil. 

The most dangerous assaults upon benevolence have been made 
by exclusive religions, having incommunicable rights, inspiring 
intolerance, and representing unbelievers as inf dels, the enemies 
of Ood. 

In England, better than cdsewherc, is understood the art of 
exciting beneficence by the publicity which is given to it. Is it 
wished to establish a charitable institution which requires many 
contributors? — a commitU‘0 of the most active and distin- 
guished benefactors is appointed; the amount of contributions 
is announced in the newspapers ; and the name s of the subscribers 
are printed from day to day. This publicity imswers two ends. 
Its immediate object is, to guarantet^ the r(*ceipt and employ- 
ment of the funds ; but it is also a bait to vanity by which bene- 
volence gains. 

In charitable societies all the annual subscribers are named 
directors ; the control they exercise, the little state they form, 
interest them lii their office. They love to follow up the good 
they have done, and to enjoy the power which it confers. The 
bene&ctori being thus brought into contact with the unfortunate, 
misery being thus placed before their eyc^, benevolence is 
strengthened and confirmed ; it grows cool by the removal of the 
objeot, but warms again by its presence. 

There are more of these benevolent societies in London than 
there ever were convents in Paris. 

Many of these charities have particular objects : the blind, 
orphans, themaimed, widows, sailors, the children of clergymen. 
Bach in^vidnal is more touched by one kind of misery than by 
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another, and his ajrmpathy almost alwap depends upon some per- 
sonal circu ms ta n ce. Of coarse, there is much art in diTemfying 
chanties, in separating them into many brancht?s, in order that 
every kind of sensibility may be made available, and that none 
may be lost. 

It is astonishing that more advantage has not been taken of the 
disposition of women, among wliom the si^ntiment of pity is 
stronger than among men* the rt‘vulution, there were 

two institutions in France well adapU*d to tliis end ; the 
of Charity^ who devotcHl tbemsedves to the wTvice of the hospitals, 
and the Society of Maternal Charity at Paris, com{H)M«d of niar- 
ritKi ladii^s, who visited poor women in their pngnanev, and 
aided them in the cart^ of their infants. 

2nd. The sentiment <»f htmevolenee is liable to deviate fh>m 
the principle of general utility. It cannot U* set right except by 
instruction. Command and fon^e do uot avail. 3t( n must bi^ 
persuaded, cnlightoncHi, taught little by little, to distinguish tlie 
different degrt*c*s of utility, and to pn>|>ortion their bt*nevolenoo 
to the extent of its obj^ t. The b<*st mtshd is tniccHl by Fimclon 
in that sentence which paints his h«*urt : I prt'fer my family to 
mysedf, my country to my family, niiuikind to niy eouiitr)'.*’ 

It should be the objiTt of public instruc tion to din*et the 
affections of the citizens towards the emd of utility ; to repress 
vagaries of bimevolencc* ; and to make tmdi individual perceive 
how the general iDU*rest involves liis own. Men should bo 
taught to blush at that spirit of family, at that spirit of caste, at 
that spirit of party, si^t or profctision, which militates against 
the love of country; and at thxU unjust patriotism which glories 
in the hatred of other nations. They should be diisuadc*d flnom 
assuming, through a misplaced pity, the advocacy of deserters, 
amogglers, and other delinquents who sin against the state. 
They should be disabused of that false notion that there is any 
homanity in favouring the escape of a criminal, in lending im- 
punity to crime, in encouraging mendicity to the pr<judieo of 
industry. The attempt should be made to give to all their senti* 
ffynita of benevolence the most advantageous prspewtum, by 



4at vanrcxputs or xhx vbIjh oonm. 

pointuig ont the littlenoM and flie duiger of fhow caprioea, 
aatipathiea, and momentary attachmenta, irhidi indino Hie 
balance against general utility and permanent interest. 

The mote men become enlightened, the more they will 
contract a epirit of general benevolence, because the progreaa 
of enlightenment makes it evident that the interests of men are 
oftener harmonious than discordant. In commerce, nations not 
well informed treat each other as rivals, who cannot rise ex* 
oept upon each other’s ruins. The work of Adam Smith is 
a treatise upon universal benevolence, because it diows that 
commerce is equally advantageous to all. parties ; that each party 
profits in its own way, according to its natural means ; and that 
nations are partners, not rivals, in the great social enterprise. 


CHA.PTEE XVII. 

Hmjtlojfmtnt of tho Motive of Honour, or the Popular Sanetion. 

It diould be the object of the legislator to increase the force of 
this motive, and to regulate its application. 

The force of public opinion is in the compound ratio of its 
extent and its intensity. Its extent is measured by the number 
of suffrages ; its intensity by the degree of blame or of appro- 
bation. 

There are many means of inoroasing the power of opinion so 
far as concerns its extent : the principal are — liberty of the 
press, and publicity in all proceedings in which the natimi is 
interested; publicity of the tribunals; publicity of accounts; 
publicity of state consultations when secrecy is not required for 
some particular reason. An enlightened public, the depository 
of the laws and of the archives of honour, and administrator of 
the moral sanction, forms a supreme tribunal, which decides upon 
all eases and all persons. By publicity in afhirs, this tribunal 
is ambled to collect proofii and to form a judgmoit; by the 
liberty of the prea it is enabled to pronounce its judgmoit, and 
to oauae it to be executed. 
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Tbm Ills alio a aamberaf meant fbr inoreadaf fkn intanrity 
of the powteref aoeh as panithnimita whiiA baareoam 

chmeter of ignomiiijy or rawaidi of wltieli the prinoipal olfjeei 
it honour to thoae who reeeira them* 

There it an art of guiding qnniont without the puhUo toapeet* 
ing how it is led. It oonsists in arranging things to that the ael 
which you with to prerent cannot be performed without first 
dmng eoaMdiiing dee, which popular opinion condemns already. 
If it be desired, for example, to secure the payment of an 
impost, you may exact firom him whose duty it is to pay, a certi* 
flcate or an oath that he has paid. 

To take a false oath, to fidnioate a fidse certificate, under what» 
erer pretence, are offenoes which the public is prepared beforehand 
to stamp with disapprobation. So that here we discorer a aure 
means of rendering sn offence infomoui, which without this 
addition would not be so. 

Sometimes a mere change in the name of a thing b miough to 
change the sentiments of a nation. The Romans abhorred the 
name of but they could put up with the titles otdietaiar and 
emperor. Cromwell did not succeed in seating bimadf upon the 
throne of England, but under the name of jsrofoafor, be enjoyed 
more than kingly authority. Peter I. of Russia abdicated the title 
of dsspof for himself, and beordered that the abresof thcnoblce 
should henceforth be called only sii^b. 

If the people were philosophers, thb expedient would nd 
answer; bat on thb point philosophers are as weak as the peopio 
miat deception in the words /iWf y and sgsa/ify / What eon* 
tradictioiia between that hutmry which all condemn, and that jmMia 
j fr e yar% which all admire ! 

The legialator ought to beware bow he itrengthens public 
opinicn in eases where it b in oppoaitum to the principle of 
utility^ For thb reason be oo|^ to dbm from the laws erery 
eestige of those pretended oieiioei of heieqr and witeberaft, led 
he giro a legal foundatiim to superstitious noticua. If he deee 
Mtdttetentedt errora, too general^ dtffhaedf at leatil 
WQito Ibnibh them with a new aaoet^ 

# ar t 
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It is very difficult to employ the motive of honour as a meane 
to aid the enforcement of the laws. Pecuniaiy rewards paid to 
infixrmersi have fidled of their object. The motive of gain has 
been opposed by that of shame; and the law, instead of inereas* 
ing its power, has weakened itself by offering an indnoement 
condemned by public opinion. Persons are afraid of the susjncion 
of acting from a mean motive. Bewards not wdl sdeoted, 
repulse, instead of attracting, and deprive the law of much 
giatttitous assistanoe. 

The most powerful means of producing an important revolu- 
tion in public opinion, is, to strike the mind of the people by 
some great example. Thus Peter the Great himself, graduaUy 
passing through all the gradations of rank, taught his nobility, 
by his own example, to bear the yoke of military subordinaticm. 
Thus Catherine II. surmounted the popular prejudice against 
inoculation, by trying it, not upon criminals, but on heiselfr 


CHAPTER XVIII. 

Employment of the Mot%v$ of Beliyion* 

Tns culture of religion has two objects : — Ist, To increase the 
power of that sanction ; 2nd, To give that power a proper 
direction. If its direction be bad, it is plain that the leas power 
that sanction has, the less evil it will do. With respect then to 
religiozi, the first thing to be examined is, its tendency; the 
search for means to augment its power, is but a secondary 
object 

Its tendency ought to be conformable to the plan of utility* 
As a sanction, it is composed of punishments and rewaida Its 
punishments ought to be attached to those acts which are injurious 
to society, and to such acts alone* Its rewards ought to be pro- 
mised to acts the tendency of which is advantageous to society, 
and to no acts beside. This ought to be its ftmdamcntd dognsa. 
. The only means to judge of its tendency is to consider it solely 
in its re l a tion to the good of political society* Evoy other part 
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^ it is iiidifrereat ; and whstefver is indiffiBrent in rdigioni 
jbdief is liable to become pemiciotuL 

Every article of £uth is of necessity injnrions so soon as the 
legidator, in order to favour its adoption, resorts to coercive 
motiveB, — ^to motives derived from the fear of punishment The 
persons whom he wishes to influence may be considered as forming 
three classes : those who are already of the same opinion with the 
legidator; those who reject that opinion; those who neither 
adopt nor reject it 

For those who conform voluntaiily, a coercive law is not neces- 
sary ; for nonconformists it is useless^ as is proved by the very 
fimt of their nonconformity ; it docs not fulfil its purpose. 

When a man has formed his opinion, can punishments make 
him change it ? The very question is an insult to common senses 
Punishments have rather a contrary effect ; they rather serve to 
confirm one’s opinion than to shake it, partly because the employ- 
ment of constraint is a tacit avowal that arguments are wanting ; 
partly because recourse to violent means produces an aversion to 
opinions so sustained. Punishment never can oblige a man to 
believe, but only to pretend that he believes. 

Those who, tltrougb conviction, or the j)ride of honour, reflise 
to pretend a belief they do not feel, are expomd to the evil of 
punishment, — that is, to persecution ; for what is called p^rncu- 
turn is an evil which is not compensated by any advantage ; it is 
a pure loss ; and though administered by the hand of the magis- 
trate, it is precisely the same in nature, but much severer in 
degree, than if it had been the work of an ordinary malefkctor. 

Those persons, less strong-mindid, and less noble, who escape 
by a fidse declaration, yield to threats, and to the immediate 
danger which presses them; but the momentary punishments 
thus avoided turn into a punishment of conscience, if they have 
any scruples, and into a punishment of contempt upon the part 
of society, which cannot endure the baseneesof sueh hypocritical 
retnetions* 

In sueh a state of things, what happens? A portion of the 
^itisens must accustom themsdves to disregard opinions at 

r f 2 
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tao&vk part, m ndar be at peaoe witii ibemadTea. There 
fringe iq> an art of mAing nib^ dietinotionB between innoomt 
{doehoodeiodcriinindfdaelw)^ there if ee t ati i ebed adaee of 
privileged lie^ permitted ae a defence against t7raniq|r,->-a aet of 
peijnriea which are esteemed innocent, and felse sigurinres con* 
■dered as mere fimnalities. In the midst of these snbtilties 
mpeot for troth disappean; the limits of good and evil are 
eonfomtded ; a train of leas pardonable felaehoods is introdnced 
nnder cover of those already desmbed; the tribonal of opinion is 
prided; the judges who compose it do not follow the same law; 
they do not clearly know what degree of dissimnlation they 
ought to condemn or what they ought to excuse. The votes are 
scattered and contradictory, and the moral sanction, having no 
longer a nniform regulator, grows weak, and loses its influence. 
Thus, the legislator who imposes roligiotu tests becomes the 
oorrapter of the nation. He saorifioee virtue to religion, though 
religion itself is a good only so fiir as it is the auxiliary of virtue. 

third class of the community, according to the division 
above stated, comprises those persons who, at the establishment 
of the penal law for the regulation of belief, had yet no settled 
opinion one way or the o&er. With respect to these, it is 
likely that the law may have an influence'npon the formation of 
their opinions. Seeing danger upon one side, and security upon 
the other, it is natural that they should examine the argumenta 
in fevour of an opinion which the law condemns, with a degree 
of fear and aversion, ti»t they will not feel for the arguments 
which support the fovoured opinion. The argumenta wlueh wo 
deaire to find true, make a more livriy impression than tiioae 
wUch we hope to find Ihlae ; and thus a man oomea to briieve, 
or rather not to nyeot, not to disbelieve a proposition which be 
would not have adopted had his indinationB been left ftoo. In 
fids last case, the evil, though not so great as bi the two 
dooe not cease to be an eviL It may h^pen, bat it doea 
art atwap happen, that the judgment yields entirefytothe aflbe* 
tioDB} evon thonih it should so happen, though ttwbiffief 
•hesdi be as strong as it oan bo^ if fbar sntois at sB hsla the 
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Botifw of (Int bdie^ fhe wind is nerw podwdy fa—yrfl, 

Rwaint • seeiet drend OmtivlMt isbdiotod te-di^mnY bn 
didbdlieTed ti>>mcaTOW. IlieooinriotioaofnolenrmQnltrtt&ii 
iwrar dukcn; but belief inn won dogma is sLmyBWMrn or Ism 
waTeriag. Tbenee arises that impatienoe towards tboae who 
attack it. Ezsmination and disrassioB are dreaded by men wlw 
Isel the ground shaking ondw their feet It will not do to 
allow any sltorationB in a biulding which lacks a fenndatfen. 
The nndersta nding is enfeebled ; the mind sedcs only fer perftnt 
rqwse in a sort of blind crodnlity ; it coUeots together all the 
errm which hare any affinity with its own ; it fears to 
itself cleariy as to the possible and impossible, and seeks to 
oonfennd all their limits. It delicts in all sorts of sophistries, 
in everything that shackles the human understanding, in every- 
thing udiich seems to show that no certain dependence can be 
placed npon reason. It acquires an inclination, an unhappy 
dexterity for rejecting evidence; for giving wei^^t to hdf 
proofe ; for hearing but one side ; for evading the deciaions of rea- 
son. In one word, according to this system, it is necessary to pot 
a bandage about the eyes, lest wo be wounded by the light of day. 

Thus every penal means employed to augment the power of 
religian, acts as an indirect means against that e sse nt ial part of 
morals, which oonsistB in rwqwct fer truth, and respect for pnblio 
opinion. All enlightened minds now hold this dootriae; but 
there are voy few stetes which have yet adopted it. Violent 
peraeentions have ceased, but moderate persecutions still cadet, 
civil penalties, political incapacities, menacing laws, a pceearioos 
tdendaon;— a humiliadng situation for large classes of men, wbo 
owe their trenqnillity only to a taeit indnlgenee, to aconthmed 
pardon. 

To feem a dear idea of the advantage which the legielator 
mqr derive fkom angmentug the force of the mngions aanctioa,' 
it ia neceemry to dretingniah three eases: — tat. That in wbieh 
it ia antir^y nnder hie eentrd; fesd, That in whidi other 
p e r a o oe dhare flu in i nen eewith him; Sid, That ia wddeh it 
defendaqpenaomefeeeignpenaaagek bdtia]astcaae,dieeofn- 
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leigiityu really dirided between twomagietratee, I2ie8piritaid,aa 
he is called, and the temporal. The temporal eoTCieign is in per- 
petual danger of seeing his authority disputed or snatched away 
by his rival, and everything he does for the augmentation of the 
religious sanction will produce a diminution of his own power. 
We find in history a picture of the effects which result from such 
a struggle. The temporal magistrate commands such or such an 
action; the spiritual magistrate forbids it. Whichsoever side 
the citiaens take, they are punished by the one, or by the other ; 
proscribed, or damned ; they are placed between the fear of the 
gallows, and the dread of hcll-fire. 

In Protestant countries, the clergy are essentially subordinate 
to the political power. Dogmas do not depend upon the jnince, 
but those do who interpret the dogmas. Now the right of inter- 
pretation is pretty much the tame thing with the right of pro- 
mulgation. Thus in Protestant countries, religion is easily 
modelled, according to the plans of political authority. Harried 
priests are more like citisens ; they do not form a phalanx which 
can become formidable ; they have neither the power of the con- 
fi)ssional, nor that of absolution. 

But if we consider only fisets, whether in Catholic or Protes- 
testant coiintries, religion, it must be admitted, has had too great 
a share in the misfortunes of mankind. It seems to have been 
oftencr the enemy than the instrument of civil government. The 
moral sanction never has more power than when it agrees with 
utility ; but unfortunately the religious sanction appears to have 
most power in the very cases where it is most opposite to utility. 
The ineificaoy of religion, so fisr as relates to the promotioii of 
political good, is the ceaseless subject of declamationa on the part 
of those who have the greatest interest to exaggerate its good 
•flbets. NotpowerfUl enough to produoegood, its power of doing 
evil has always been too great It was the moral sanction whioh 
animated Codrus, Biegulus, the Bussells, and the Sidneys. It 
was the reUgious sanction which made Hiilip II. the scourge of 
the Low Countries, Mary the tyrant of Bo^and^ and CharieaUL 
butehar of France^ 
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The 001II1II0& eolation of this diflcultj is to ettribute ell ilie 
good to religion, end all the evil to supemtition. But ttiie dis- 
tinction, in this sense, is purely TerhaL The thing itself is not 
changed because a men chooses to describe it, in one case, by the 
word religion, and by the word superstition in anoth«r« The 
motiTO which acts upon the mind is precisely the same in both 
cases. It is always the fear of evil and the hope of good on the 
part of an all-powerfbl Being, of whom different ideas are enter- 
tained. In speaking of the conduct of the same man, upon the 
same occasion, some attribute to religion what others ascribe to 
superstition. 

Another observation, as trivial as the first, and as weak as it is 
trivial, is the remark so often repeated, that it is not just to argue 
ageinti the ass of a thing from its oiaus, and that the best instru- 
ments do the most harm when misemployed. The fiitility of this 
aigoment is obvious ; it consists in calling the good eflbcta of a 
thing its me, and in stigmatising the bad effects as its abuse. To 
say that you ought not to argue from the abuse of a thing against its 
use, is to say that, in making a just appreciation of the tendency 
of a cause, you ought to consider only the good, and not the eiril 
it produces. The instruments of good, wrongly employed, may 
become instruments of evil ; that is true ; hut the principal 
characteristic of perfection in an instrument is not to bo liable to 
be so misemploy^. The most efficacious ingredients in medicine 
may be converted into poisons ; I admit it ; but those which are 
dangerous are not so good, upon the whole, as those which answer 
the same purpose, if such there are, without being liable to the 
mne abuses. Heixsury and opium are very usefttl; bread and 
water are still more to. 

I have spoken without evamon, and with perfect freedom. I 
have elsewhere explained the utility of religion, but! cannot here 
emit to observe that it tends more and more to disengage itself 
fiiom fritileand pernicious dogmas, and to reconmle itself to sound 
monlsand to sound polities. Irreligion, on the other hand, has 
been manifested in our day under the most hideous forms of 
absurdity, of inimoinUQr, and of penneutimL This experisaoe is 
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lOfeafj^ to dwir all iiri«B'41U|KMed miiida towaids iftoit «id tiiey 
(n| lit to dinet tbeir ettatti. Bnt if the goremiiMBt ahoaM aet 
too evenly in tovoor of thia aalnti^duectioo, it vmddlUl of ito 
end. It is fteodom ct iaqtiuy whi^ has oorreeted tiw etnm of 
the ages of igaotsnee, asdlaoo^t bade leligion towards its trae 
eljeot. Freedom efiaqoay will eomplete the pmiifi c ationrfr^ 
gi^ and its reoonefliation with public utility. 

nds is wit the plaoe to examine all the servioes whioh religtoo 
tuif render, either as a consolation to the woes inaepondile from 
humanity; or as moral instruction best adapted to themostimmer* 
mis class of society: or finally as a means of exciting beneficewie, 
and of producing acts of devotedvirtue, whioh perhaps could hardly 
be obtained by ths power of mere earthly motiTes. 

The principal employment of religion, in civil and penal legis> 
lation, is to give a new degree of force to osfAt, an additumal 
support to confidence. , 

An oafrk includes two different ties, one rdigions, frie othm 
moral ; one obligatory upon all, the other, obligatory upon these 
only who have a certain set of opinions. Hie same fiamula 
which, in case of peijury, purports to expose the offender to reli* 
gious penalties, exposes him, at the same time, to legal pmdsh* 
meats and to public contempt. The religions obligation is the 
striking part; but the main force of the oath dqiends upon the 
mocaltie. The influence ofthe first is partial, that of the second 
is universaL It would be a great piece of imprudence to nudee 
use of the fimner and to nof^ect the latter. 

Th«ro are oases in which oaths have a very great power ; those^ 
namely, in whioh they act in concert with publio opinkm, or have 
ths support of tbs popular sanction. There are other cases in 
whioh thmr power is very small ; those, muasdiy, in whish they 
are in opposition to publio (^pinioD, or are meidiy nasni^octod 
by it. Bach are ciistom*houas oimha, and tboae exacted frm tiie 
pnpfls at osrtain univneitiea. 

It is toe intereetof a kg^alator, not kas than of amSHaiy 
«Us|( to haow the true state of tiw forees under hiaeommand. 
To mreid aaeing tiie weak pai^ beeauae the aigiit of that weak 
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pait gives Htlle 8atisfiwti<n, is pttsQlamm%. It tlie ftsUeasM 
Of nttiiB, BO ISur M die xeligions oUigadoB is eonoeniedi, lies besB 
fidlj BSiide knovni, it is die fimlt of diooe vrbo plooe the gtestsst 
leBnoe on this moons. The abuse diey have made of it, the 
prodigalitjr with wfaieh dtey have emplo^ it, has betrayed diO 
Ktde eAeaey whieh it has in itsd^ disdnot from the sanction of 
lumonr. 

3he power of oadu is necessarily enfeeUed, when they are 
made to bear upon belief, upon opinions. Why? Beoause, in 
snrii cases, it is impossible to detect petjnry, and because human 
reason, always afloat, always subject to variations, cannot bind 
itself for the fhtare. Can I be certain that my belief to>dsy will 
be my belief ten years hence ? These oaths are an advantage 
pvcn to unscrupulous men over those who have a greater sensi* 
biMiy of eonscienoe. 

(fodiB become degraded when they are used far puerile pnr> 
poses ; when they are employed for purposes aa to which there 
is a general understanding to violate them ; and still more when 
they are required in cases in which jnsdoe and humanity exonae, 
and perhaps applaud, their violation. 

The human mind, almost always opposed to tyrann y, perce i ves 
confriaedly that the Deity, on account of his very peifootaons, 
cannot ntity unjust or frivolous laws. If an, in friet, ly impoa* 
ing an oa^ wishes to exercise an authority over God himself; 

deevees a punishment, and the Supreme Judge is called 
npmi to execute it Deny this suppositton, and then is an end 
to the idigions force of an oath. 

It is very astemishing that in England, among a people other* 
wise pendent and religioas, this powerful meaiu has Inw afanoat 
niaed by the trivial and indecent use that has been mads of it 

To show bow for habit may dtytave moral opinioiis i^cn seam 
prints,! shall cite a passage extracted from lord Eaissa, a jndgs 
of the Oont of Seaafam in Scotland, in a wori( ityon sdaonfion 

"Cbatem'honaeeattu, at pr ese nt, go for nothing ; notbseanss 
man are gnwing ansra fanmoeal, bat bsennaS no one attaches aity 
i^portanos to thasn. The dnty qpm TvssMh wines is Sw assw 
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ia Sootlaiid as in England ; but^aswearerjotrichenong^ topay 
itf a tacit pemiission to pay nponFrench wines the sani^ doty as 
upon Spanidi wines, is found more advantageous to the revenue 
than the rigour of the law. However, before the duty is paid, 
an oath must be taken that the French wines are Spanidi wines. 
Such oaths in their origin were criminal, because they wero a 
fraud upon the public; but at present the oath is only a matter 
of form, and does not imply any credit given or received ; it is a 
piere manner of speaking, like the compliments of common civility, 
pear humhk $$rrant, And, in foot, we see merchants who 
gain a livelihood by these oaths, and who are trusted without 
scruple in the most important affairs.” 

, ^hat shall we think when a moralist and a judge holds lan- 
guage like this ? The Quakers have raised a simple affirmation 
to the dignity of an oath ; a magistrate degrades an oath into a 
mere formality ; the oath implies no credit, given or received. 
Then why take it? Why exact it ? For what does this force 
serve ? Is religion then the meanest of objects ? If it is, why 
pay so dear for it ? What an absurdity to maintain a clergy at 
so great an expense, to preach the sacredness of oaths, and to 
have judges and legislators who turn them into ridicule I 

CHAPTER XIX. 

J790 io be made of the Power of Inetructum. 

IxsTEUCTXOH does not form a separate subject ; but this title will 
enable us to bring under one head a number of detached obser- 
vations. 

Govenunent ought not to do everything by force; it is only 
the body which submits to that ; nothing bat wisdkmi ean extend 
its empire over the mind. When a government orders, it but 
gives its subjects snartifloisl interest to obey ; whenitenlighteiis, 
it gives them sn interior motive, the infloenoe of which they 
esunot evade. The best method of instnu^on is the sbn|de pu^ 
liostioii of foots, but sometimes it is sdvissUe to aid the pufalis 
m forming a judgment upon thoee foots. 
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- When metBiireo of gorenunent, eiiodlefit in ihmselTeSi m 
seen to IGbuI through the opposition of an ignorant people, we fed 
an immediate irritation against the stnpidity of the multitude, 
and a disinolination to trouble oureelves further with the promo- 
tion of the public good. But when we come to reflect, when we 
obeeire that this opposition was easy to be foreseen, and that 
goremment, with the habitual pride of authority, had taken no 
precautions to prepare the minds of the people, to dissipate pre- 
judices, to conciliate confidence, our indignation ought to be 
transferred firom a people ignorant and deceired, to its disdainM 
and despotic rulers. 

Experience has proted, contrary to the general anticipation, 
that newspapers are one of the best means of directing opinion, 
of quieting its fererish movements, and of dissipating those false- 
hoods and concocted rumours by which the enemies of govern- 
ment aim to accomplish their evil designs. By means of theae 
papers, instruction descends firon\ the government to the people, 
and remounts firom the people to the government; the more 
liberty the press enjoys the easier it is to ascertain the current of 
opinion, so as to act with certainty. 

To form an adequate idea of their utility, it is necessary to go 
back to the times when newspapers did not exist, and to consider 
the scenes of imposture, political and religious, which were played 
off with success, in countries where the people could not read. 
The last of these porsonators of royalty was Pugatebeff. Would 
it have been possible in our times to play such a part in France 
or in England f Would not the imposture be unmasked as soon 
as it was announced f There are oflbnccs which are not even 
attempted among enlightened nations; the ease of detecting im- 
postures prevents their existence. 

There are many other snarts from which the government can 
proteet the people, by public instructions. How many frauds 
are prsetised in commerce, in the arta, in the price or quality of 
goo^ which it would be easy to put an end to by expotdag iheml 
How many dangerous rsmediee, or lather true poiioiis, aia 
impudently sold by empifica, an aanrelloiii sooreli^ as to whieb 
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it mold tw euf to diMbtne the moat eiedolona, by mH^atg 
known their eomporitiatt! How many miadtwToDa iq^ona, 
enot total or nbrnd, which might he extingoiahed at toeir 
Inrtli, hy enUfjhtontog jmhlio opinitm! When the ftUjr of 
animal nugnotann, having aeduoedthe idleooteriee of Pane, be- 
gan to ^read thronghont Enrope, a report of the Academy of 
Seieneea, by the mere Ibroe of truth, marked Meamer aa a char- 
latan, and left him no diaoiplea except a few incnrable fixda, 
whoeeadmiratton completed hia diagraoe. If yon with to core 
aa ignorant and anperatitiona people, aend as m i a a iona ri ea into 
the citieo and the country, jugglers and wonder-workers, and let 
them begin with astonishing the people, by producing toe moat 
to^oiar phenomena, and end by enlightening them. Thoae who 
are best acquainted with natural magic, are least likely to be 
doped by magioians. I could wish that toe miracle of St. 
Januarins were repeated at Naples in all toe public places, and 
were even made a p]a3rtoing for ohUdren. 

The principal sort of instruction which goremments owe to 
toe people, is knowledgoof toe laws. How can we require lawa 
to be oboyed, when they are not even known P How can they 
he known, unless they are published under toe amplest forms, so 
that each indiridoal m^ r^ for himself, toe enactments which 
are to regulate his conduct P 

The legislator may exercise aa influence over public opinion, 
by oauaiag to be compiled a body of political morals, analogona 
to toe body laws, and divided in the same manner into a 
general and particular codes. The moat delicate questions rela- 
tive to each profeanon might be explained. It would not be 
aaoesaary to confine toe work to mere didactio lesscms; by inter- 
mingling a judidous adeotion of historical anecdotes, it mi|hfi 
homadaahook of amusement for persons of all ages. 

To CQBBpoae sndi moral codes, would be dktating, aa it wera^ 
tim JudgiMts of public opiniim upon theae diflhrant questiom 
of pditiMmid BBorala. In the aaoMsipirit, tiiere saight be added 
to timae moral eodea a &t of popular prqi^icsB, to wUeh should 
|to onl^lsiniad tim aanaddosattoui wltidi prove timir fliHaey* 
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If isveragn power liw«nr appeared before aaeBwithdigidty, 
it was ia tbe JkitnMmu, pabMied bj Gatberine II.» for aoodt 
iii laws. Let oa oonader for a moomt this an^pift esaaq^, 
diatiiiat from tbe lemembranoe of an ambitioas reiga. It is 
impo ssi b l e to see without admiration a woman deaocndiag from 
the oar of fiotory to dTilixe so many aemi*barbarous tribes, and 
to offer them the finest maaima of philosophy, saaotioned by the 
ap^wral of an empress. Superior to the vanity of oomposing 
t^ work herself she borrowed the best that could be found in 
the writings of the wise men of the age ; but by addingths weight 
of her autlunity, she lent to tiiose writers more than she bor* 
rowed. She seemed to say to her subjects, “ You owe me the 
m<ae confidence, sinoe I Imve taken into my oouneil the aUest 
men of the times; and I do not foar to call upon thoeemasters of 
truth and virtue to hold me up to shame before the foce of the 
world, if I dare to act unworthily.’* In the same qnrit she 
divided among her courtiera the labours of legislation ; and if she 
was often ia contradiction with herself, like Tiberius, who was 
weary of the servitude of the senate, and yet would have 
punished an effort at liberty, still these solemn engagements, 
oontraoted in the ihee of the whole world, were like limits 
Tiduntarily put to her power, which she seldom dared to trsn* 


CHAPTER XX. 

VuUh0 medV 0/ th» Pwm of Sdue&iio*. 

Eemano* nmy be conaidored as the government of a de sm s ti e 
magistrate. 

Tim ■"■Lig uia between a finnily and a state are of a nature to 
strike at the first ^anoe; but the df^bwiait am not leas obvious, 
and am eq;aalty deserving of a tt entioa. 

lat. Domestic government needs to be aram aethm, mew 
vigilBnt, amm oeonpied with detaUsb than civil gcvernaisnt 
’Without an alwiya vigilant finaUiss aetdd not enbsist. 
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Civil authority canuot do better than to trust the management of 
personal interests to the prudence of individuals who always 
understand them better than the magistrate; but the head of a 
limiily must be constantly aiding the inexperience of those sub- 
mitted to his care. 

Here it is that the censorship can be exercised, — a policy which 
we have condemned in civil government. The domestic governor 
may protect those subject to his authority from knowledge which 
may do them harm ; he can watch over their social intercourse 
and tiieir studies ; he cun accelerate or retard the progress of 
their enlightenment, according to circumstances. 

2nd. This continual exercise of power, which would be liable 
to so many abuses in a state, is much less so in a family ; for the 
fhther and mother have a natural affection for their children, far 
stronger than that of the civil magistrate for those whom he 
governs. On their part, indulgcnctc is generally the prompting 
of nature, while severity is the effect of reflection. 

. Srd. Domestic government can employ punishments in many 
cases where the civil authority cannot ; for the head of a family 
deals with individuals, while the legislator can only act upon 
classes. The one proceeds upon certainties, the other upon pre- 
sumptions. A certain astronomer may be capable, perhaps, of 
resolving the problem of longitude, but can the civil magistrate 
know it ? Can he command this discovery, and punish him for 
not making it? But a particular instructor will be likely to 
know whether a given problem of elementary geometry is level 
to the capacity of his pupil. Though idleness assume the mask 
of incapacity, the instructor will hardly be deceived ; in such 
oasos the magistrate is sure to be deceived. 

It is the same with most of the vices. The public mag^trate 
cannot repress them, because if he attempted it he must have 
spies in every family. The private magistrate, having under his 
eye and his immediate control those with whose conduct he is 
charged, can arrest the beginning of those vices, of which the 
laws can punish only the last excesses. 

, 4th. It ii eqpedally as regards the power of icfwaxding, that 
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these two govemmenta differ. All the amusemeata, all the winta 
of the yoTixig, may be made to assume a remuneratory ofaaracter 
by grantiiig them cm certamoonditioiia, after certain perfinmaacea. 
la the Isle of Minorca, the dinners of the boys depended upon 
their skill in shooting the bow ; and the honour of eating at the 
public table waa the price allotted at Lacedemon to the warlike 
virtues of the young. No civil government is rich enough to do 
much by rewards ; no fiither is so poor as not to possess an inen- 
haustihle ftind of them. 

The legislator ought nevertheless to pay particular attention to 
youth, tiiat season of lively and durable impressions, in order to 
direct the course of the inclinations towards those tastes most 
conformable to the public interest. 

In Busnia, means as powerful, as they are well devised, have 
been employed to engage the young nobility to enter into tlio 
army. The good effects that have resulted in consequence, to 
the military service, are even less than those which have been 
felt in a civil point of view. The young nobles arc accustomed 
to order, to vigilance, to subordination. They are obliged to 
quit their estates, where they exercise a corrupting dominion 
over slaves, and to show tliemselvcs on a greater theatit% where 
they have equals and superiors. The necessity of mingling with 
others produces the desire of pleasing; the mixture of men of 
different races diminishes reciprocal prejudice, and the pride of 
birth is compelled to bend before the giadations of the ierTic<^ 
An unlimit^ domestic despotism such as that of Russia was, 
cannot but be improved by being changed into a military govern* 
ment, which has its limits. In the actual circumstances of that 
empire, it would have been dilBcuIt to find a general means of 
education which would have answered more useftil purposes. 

But when education is conaideitd as an indirect means of pro- 
venting ofibnees, an essential reform is evidently needed. The 
cliMM most neglected ought to become the principal object of its 
cam. The km the paieufe are capabfe of discbargtng their duty 
in this respect, the more necessary it is that the government 
^uld make np far their deficiencies. Not only should attentUsa 
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WflircBtoori^iaiuileftliiiadigaBoe^ Imtalio to eliilcifai wliow 
{Mraati are not of a oharaotw to be tmated; to tlioae bave 
already oomndtted some oflSmce; and to those wbo, beh^ 
destitnte of pioteotMe and resources, are a prey to dl flis sedno- 
tions of erant. These desses, so absolutely neglected in the 
greater number of states, become, in consequence, the pupils ef 
crime. 

A man of tare benefloenoe, the Cherelier Paolet, meated at 
Paris an instatution for more than two hundred children whom 
he took from among the very poorest class. His plan rested upon 
four ptindples : To offer the pupils many objects of study and of 
labour, and to lesTe them the greatest possible latitude of taste ; 
to employ them in mutual instruction, by offering to the scholar, 
as the high^t reward of proficiency, the honour of becmning in 
his turn a master ; to dmploy them in all the domestic sernoes of 
tiw establishment, for the double purpose of instruction and 
economy; to govern them by means of themselves, by putting 
each papU under the inspection of an older one, in a way to 
rendw ^em aecnrities for each other. In this establiduneot, 
everything breathed an appearance of freedom and gaiety ; there 
was no punishment except oompulnve idleness, and a change of 
dress.* The more advanced pupils were as much intmested in 
the general success as the founder himself; and tiie whole was 
gmng on prosperously, when the tevolulion, amid the general 
oveitiirow, swidlowed up also this little colony. 

A greater extent might be given to institntioaa of this kind, 
and their e^ensiveneas might be diminished, either by 
a>gieat number of trades, or by retaining the pupils till tiie 
of eighteen or twenty, so that their labour might contribute to 
disdharge the mqpense of their education, and to aid in tiiat of 
the younger pupUs. Sdiools upon this plan, instead of being an 
eapense to the state, might become lucrative enterprises. But 

^ TIm ocmunoitt piudiluBMili wvra wkI Um 

i S l m um , Wlwyt could be inof iaigwiioie tfcwi lo giy to 
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the pupils themselres diould be interested in the lsboiur» hf 
allowing them a fidr rate of wages, to be paid them at leaving 
the iohooL 


CHAPTER XXI. 

Oemral Prscasiioas against Abimt of Authoritf. 

Let us consider some of the means which a government maj 
employ to prevent abuses of authority on the part of those to 
whom it intrusts portions of its power. 

Constitutional law has its direct and its indirect legislation, 
its direct legislation consists in the establishment of certain 
magistracies, among which ail the iK>litical power is divided 
That subject is not included in this treatise. Its indirect legit* 
lation consists in general precautions, of which the object is to 
prevent misconduct, incapacity, or malversations among those who 
hold principal or subordinate stations in the administration. 

A complete enumeration of these indirect means will not be 
attempted. It will be enough to direct attention towards this 
object, and thus to restrain the enthusiasm of certain polititwl 
writers, who, from having got sight of one or two of tht*se means, 
have flattered themselvt*s tliat they have perfected a science, of 
which, in fact, they have hardly draw'n the outlines. 

I. Th^ Divioum of Power inio different Branthe *. — Every dtvi* 
sion of power is a refinement suggested by expe^riemex!. The most 
natural plan, Uie first that pn*seutii itself, is to place the whole 
administration in the hands of a single Command upon 

one side and obedience upon the other is a kind of contract of 
which the terms are easily arranged, when be who is to govern 
has no associate. Among all the nations of the East, the fabric 
of government has continued to preserve its primitive stroctufe. 
The monarchic power descends without division, stage by stage, 
from the hi^iest to the lowest, finom the great Mogul to the 
aimple Havildar. 

Whan tile King o/L Siam beard the Dutch AmbasMdor qpealr 
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of an aristocratic govemmenti he burst into laughter at the idea 
of such an absurdity. 

It is enough merely to mention this principal means. To exa- 
mine into how many branches the government ought to be 
divided, and which of all the possible divisions is the one that 
merits the preference, would be to compose a treatise upon con- 
stitutional law. I shall only remark that this division ought not 
to result in separate and independent powers ; for that would 
bring on a state of anarchy. Some supreme authority, superior 
to all, must always be acknowledged, which does not receive 
law, but which gives it, and which has power over the very rules 
that regulate its own mode of action. 

II. The Bidrihuiion of particular Branches of Power among 
uveral Co’parlicipatorH . — In the ])rovinces of Kussia, previous to 
the rc^gulutions of Catherine II., all the different branches of 
power — military, fiscal, and judicial — were intnisted to a single 
body, a single council. 8o far, the constitution of these subordi- 
nate governnieuts sufficiently resembled the form of Oriental des- 
potism ; but the power of the governor was somewhat limited by 
the powers of the council, and in this respect tht‘ form approached 
to that of an aristocracy. At present, the judicial power is 
separated into many brunches, and each branch is divided among 
many judges, who exercise their functions conjointly. A law has 
been established of the nature of the English IJahean Corpm^ for 
tho prob^ction of individuals against arbitrary imprisonment, and 
a governor has no more power of doing harm than a governor of 
Barbadocs or Jamaica. 

The advantages of this division are principally those : — 

Ist. It diminishes the danger to be apprehendcMl from precipi- 
tation. 

Snd. It diminishes the danger to be apprehended fVom ignorance. 

drd. It diminishes the danger to be apprehended fh>m wont of 
probity. 

This last advantage, however, can hardly be attained, except 
where the number of oo-partioipators is veay great,--eo great 
that it will be difficult to separate the interests of the migoritj of 
them from the interests of the people at large* 
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The division of powers has also disadvantages, sinco it intro* 
dnees delays and foments disputes which may produce the disso* 
lution of the established government. The evil of delays may bo 
obviated by graduating the division, according as the functions to 
which it is applied admit of more or less deliberation. In this 
point of view, the legislative power and the military powe r form 
the two extremes ; the first admitting the grt'atest deliberation, 
the second demanding the greatest celeritj". As to the dissolu- 
tion of the government, that is an evil only upon one or the other 
of two suppositions: — 1st, That the new government is worso 
than the old one ; or 2nd, That the transition from one to tho 
other is marked by calamities and ei\ il wars. 

The greatest danger arising from plurality, whether in a tri- 
bunal or an administrative council, is the diminution of rt'sponsi- 
bility. A numerous body can count upon a sort of defi n’nco on 
the part of the public, and allows itself to commit wrongs which 
an individual administrator would not dare to pcriMdrnte. Whero 
so many share in the act, the odium of it is shitted from one to 
inother, and rests nowhere. All did it; no one avows it. If 
the censure of the public is excited, th(i more nume rous the cen- 
sured body is, the more it fortifies itstdf against extenud oj>inion, 
the more it tends to form a staU‘ within a state, a little com- 
munity which has its own particular spirit, and whit h proU^cU 
by its applauses those of its members who encounter the n>proachea 
of the public. 

Untiif in all cases in which it is possible — that is, in all rasea 
which do not demand a concentration of knowhilgc and a concur- 
rence of wills, as in a legislative body— unity is advantageous, 
because it puts the whole responsibility, whether legal or moral, 
upon the head of an individual. He docs not share the honour 
of his actions with anybody, and he bears tho whole burden of 
the blame ; he sees himself alone against all, having no other 
support but the integrity of his conduct, no other defence but the 
general esteem. Though he were not honest by inclination, be 
would become so, as it were, in spite of himself, by means of a 
position in which his interest is inseparsble from his duty. 

unity in subordinate employmenta it a certain meant 

• 0 3 
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of duoorarisg in a diort time thereal oapacity of individiiali. A 
narrow and unsound judgment may conceal itself a long while, 
amid a numerous oompany ; but if it acts alone, and upon apublic 
theatre, its insufficiency is soon unmasked. Mmi of moderate or 
small talents, always ready to solicit places where th^ can take 
reftige under the wing of some able assistant, would be afraid to 
expose fhemselres to a dangerous career, in which they would 
soon betray their want of ability. 

But there are some cases in which it is possible to unite the 
advantages of a coUective body with the responsibility of a single 
person. 

In subordinate councils, there is always an individual whopre* 
•ides, and upon whom the principal confidenoe rests. Let him 
have associates, in order that he may profit by their advice, and 
that there may be witnesses against him, in case he abuses his 
trust. But these purposes do not require that his associates 
diould be equal to him in authority, nor even that they diould 
have the right of voting. It is only necessary that the chief 
should be obliged to communicate to them all that he intends to 
do, and that each councillor should make a declaration in writing 
touching each administrative act, expressing an approval of it or 
a disapproval. This communication ought generally to take 
place before the issue of orders for carrying Ids designs into exe- 
cution; but in those cases which require an extraordinary 
despatch, it would be enough were it made immediately after. 
Would not such an arrangement obviate, in general, the danger 
of dissensions and delays P 

III. Putting th$ Power of Removal into different kanie from the 
Power of Appointment — This idea is borrowed from an ingenious 
pamphlet published in America, in 1778,* by a member of the 
convention appointed to examine the form of govmnment pro* 
posed for the state of Massachusetts. 

Our pride is interested in not condemning a man of our own 
cihoioe. Independently of affection, a superior will be less dis 
posed to hear complaints against an officer of his own qq^oint- 
mmt, than against an indilEsrent person, and will have a pie* 

• BspiiaMl in dlMoa's 
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jndioe of sdf-loTe in hia favour. This oonsideratioii wiU hdp to 
explain those abufieB of poweri so common in monarohie^ whofo 
a subaltern is intrusted with great authority^ of which he is not 
obliged to render any account, except to the very person who gave 
him his office. 

In popular elections^ the part which each individual has in the 
nomination of a magistratOi is so very trifling, that this kind of 
illusion does not exist. 

In England, the choice of ministers belongs to the king ; but 
the parliament has the actual right of dismission, whenever a 
majority votes against them. However, this is only on indirect 
application of the principle. 

IV. Not pormiiting Governor » to remain a long time in the eame 
Dietricte . — This principle has a particular application to important 
commands in distant provinces, and especially those detached fri>m 
the body of the empire. 

A governor armed with great power, if he is allowed time for 
it, may attempt to establish his independence. The longer he 
remains in office, the more con he strengthen himself by creating a 
party of his own, or by uniting himself to one of the parties which 
existed before him. Thence originates oppression towards some, 
and partiality towards others. And though he has no party, he 
may be guilty of a thousand abuses of authority, without any one 
daring to complain to the sovertagn. The duration of his power 
gives birth to fears or hopes, both of which cc^ually favour him. 
He makes himself creatures, who look up to him as the sole dia- 
tributor of favours ; while those who suffer, fear to suffer more if 
they ofiend a ruler who is likely to retain his {lower for a long 
time. 

The disadvantage of rapid changes consbts in removing a man 
fifom his employment to soon as he has acquin.^ the knowledge 
and experience of affaira. New men are liable to commit faulta of 
ignmnee. This inconvenieuce would be palliated by the eata* 
bltfimient of a suboidinate and permanent council, which should 
keep up the eouiee and routine of affairs. What you gain is the 
dindniilkmof apower, whichmay be tumedagainst yourself; what 
you risk is a diminution in the skill with which the oflos la 
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executed. There is no parity between these dangers, when neroli 
is the evil apprehended. 

To avoid giving umbrage to individuals, this arrangement ought 
to be permanent. The change, at regular periods, should be 
regarded as fixed and necessary. If it were limited to particular 
cases, it might serve to provoke the evil which it is intended to 
prevent. 

The danger of revolt on the part of provincial governors is 
unknown except in feeble and badly constituted governments. 
In the Roman empire, from Coesar down to Augustulus, wc see 
a constant HuccesBion of rebellious governors and generals. This 
was not owing to any neglect of the precaution here proposed, for 
new appointments were frequent ; but because the application of 
it was not judicious, or because there was a want of vigilance 
and firmness, or to some other cause of a similar kind. 

The want of a j>erraanent arrangement of this sort, is plainly 
the cause of the continual revolutions to which the Turkisli 
empire is subject; and nothing more evidently shows the stu- 
pidity of that barbarous court. 

If tluTe is any European government wliich ought to adopt 
this policy, it is Spain in her American, and England in her East 
Indian establishments. 

lu the more civilized state's of Christendom nothing is more 
uncommon than the revolt of a governor. That of Prince 
Gagarin, Governor of Siberia, under Peter I., is, I believe, the 
only example that can he cited in the two last centuries, and that 
happened in an empire which had not yet lost its Asiatic cha- 
racU'r. The revolutions which have broken out iu Europe have 
origiiuited from a more powerful and a more respectable principle, 
opinions, public fecliug, the love of liberty ,♦ 

V. Jienewal of the Gorerninff Bodies htj Rotation. — The reasons 
for not allowing a provincial governor to remain a long time in 
office, all apply with still more force to a council or a directoiy. 
Hoke them permanent, and if they agree among themselves with 

^ This principle has been jndioionsly adopted as respects the slt« 
pendiary magisiratea in the British West They resoain in ono 

district only fbr a limited tuno.«-*TraRs2alor« 
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respect to the generality of their measures, it is probable that 
among those measures there will be many of which the object it 
to promote their own interest or that of their friends, at the 
expense of the community. If they disagree, and are afterwards 
reconciled, it is probable that the public will pay the cost of 
their reconciliation. On the other hand, if a certain number are 
dismissed at regular periods, if there are abusi*s, you have a 
chance to see *hem reformc'd by the new comers, Ix'fore they have 
bcKjn long enough in office to be corrupted by their nssotuates. 
A part sliould always be left, so that the course of affairs may 
go om without interruption. Ought the ])art reserved to hi 
larger or smallet than the part renewed ? If it is larger, there 
is reason to fear that the old system of eorniption may be still 
kept up in full vigour ; if it is smaller, then* is rt^ison to fear 
that a good systeu of administration may be embarrassed by ca- 
pricious innovatioirfi. However this may be, it is plain that the 
mere right of removal will hardly evt r answer its purp(>m% espe- 
cially if the power of filling va<*an* ies belongs to the body itself. 
This right A\ould never be t‘xereised, e.\c(‘pt upon extraordinary 
occasions. 

Ought thoH(* whose plac<‘s are va< ate«l t(» bt* ineligible for a 
time or for ever? If it is only fur a time, it will presimtly 
happen that at the (*nd of that lime they will always be re- 
elected, and the council will Imtouic a ilow body. If tht-y are 
never n**eligible, the community will be dc privtsl of the talents 
and experience of its ablest sc n'iinU. All things ( onsidert'd, this 
means sceniti to be only an imperf et substiMite for f»thers which 
w-ill be pixi^i ntly iiicntioni*d, and cj'pc^ ially for publicity in ail 
proceedings and oca^ounts. 

The arraagemmt of rotation was long ago adopU d in England 
by the grcftt tromioinit^s of commerce, and s^imc y^iim since it 
was introduced into the direction of the East India Company. 

This pofitical view is not the only one which rotation in office 
has been intended to answer. It bos been often introduced for 
the mere object of producing a more equxd distribution of the 
privilegcf which appertain to office. 

fianriggton’s celebrated treatiae on politics^ entitled 
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depends almost entirely upon a system of rotation among the 
members of the goremment. Harrington was a man of talent, 
bat one who did not grasp the whole science of goYemment. 
Having seised a single idea he developed it, applied it to eveiy* 
thing, and saw nothing beyond it. So it is in medicUe: the less 
the extent of the art is perceived the more one is inclined to 
believe in an elixir of life, a universal remedy, * marvellous 
secret. Classification is useful in order to extend the attention 
sucoessivcly to every means. 

VI. The Reception of Secret Informations . — Evtrybody knows 
that at Venice secret informations were admitted. There were 
boxes placed here and there around the palace of St. Mark, the 
contents of which were regularly examined by the state inqui- 
sitors. It is pretended that in consequence of these anonymous 
accusations persons wore seized, imprisoned, eent into exile, or 
even punished with death without any further proof. If this be 
true, then there was nothing more salutary or more reasonable 
than the first port of the institution, nothing more pernicious 
and abominablo than the second. The arbitrary tribunal of the 
inquisitors has cost a merited disgrace upon the Venetian govem- 
mont, which must have been wise in other respects, since it 
maintained itself for so long a time in a state of tranquillity and 
prosperity. 

It is a great misfortune that a good institution should have 
been connected with a bad one; for all minds have not the 
prismatic power of disuniting good from evil. Where would be 
the harm of receiving secret informations, even though they were 
anonymous in the first instance ? Certainly one hair of a single 
head ought not to be touched upon the mere ground of a secret 
information, nor should the slightest inquietude be given to a 
•ingle individual ; but, with this restriction, why forc^ the 
advantage of such informations P The magistrate can judge 
whether the object denounced merits his attention. If it does 
not merit it he noed do nothing in the matter. But, if it seme 
to be of importance, let him give notice to the infimner to paw- 
sent himself in person. After examining the if the ia- 
fiirmer is found to be mistaken, he can bo dismissed widi pndse 
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for his good intentioiiSi and his name may be kept secret If tiie 
informer has brought a charge wilfiilly and malimoualy fklse, his 
name and his accusation ought to be communicated to the party 
accused. If the denunciation is well founded, let a judicial pro- 
secution be commenced, and let tl^ informer be obliged to appear 
and give his evidence in public. 

If it be asked upon what principle such an institution can be 
useful, the answer is, precisely on the principle of the vote by ballot 
In the course of the prosecution the defendant ought certainly to 
be informed what witnesses will testify against him ; but where 
is the necessity of his knowing it before the prosecution is begun ? 
In that case a witness who may ha^e something to fear on the 
part of the defendant, would not be willing to expose himself to 
a certain inconvenience for the chance of rendering a doubtfhl 
service to the public. Hence it is that offences so frequently 
remain unpunished, because no one is willing to moke personal 
enemies without any certainty of sen'ing the public. 

I have enumerated this means under the head of abuses of 
authority, because it is against men in place that its elBcacy is 
most marked; since, in that case, the supposed power of the delin- 
quent is an additional weight in the balance of dissuasive motives. 

The resolution to rt*ceive secret and even anonymous informa- 
tions would be good for nothing, unless it were publicly known ; 
but once known, the fear of these informations would soon 
render the occasions of them more ran% and would diminish 
their number. And upon whom would the fear fall ? Only 
upon the guilty, and upon those who were plotting to become* 
so ; for with publicity of procedure, innoirmca could never 
he in danger ; and the malice of false accusers would be con- 
founded and punished. 

VII. The Right of Petiti9ning the Supreme Authoritg,^^ 
Thmgh informations reached only the minister, they would have 
their use ; but to insure their utility, it is essential that they 
dmold come to the knowledge of the sovereigii. 

The great Frederic received lettera, like a private indtridnal^ 
from the meanest of his subjecta, and the answer was often 
irriltcn with Mb own bond* Hiis foot would be incredib l e wem 
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it not perfectly well attested. But we are not to condude from 
this example that the same thing is possible in all governments. 

In England, every one has a right to present a petition to the 
king ; but the fate of these petitions, handed the same moment 
to a gentlemen in waiting, has become proverbial ; they serve the 
maids of honour for hair-papers. It may well be imagined, after 
this, that these petitions are not very frequent ; but neither are 
they very necessary in a country when^ the subject is protected 
by laws which do not depend upon the sovereign. There are 
other means for a private man to obtain justice ; there are oUier 
channels of information for the prince. It is in absolute monar- 
chies that it is essential to maintain a communication, constantly 
open, between the sub;(‘ct8 and the monarch ; it is necessarj” 
that the subject may be sim^ of protection ; it is necessary to 
assure th(' monarch against being duped by his ministers. 

The p(*oph^ may be culled canailh^ populace^ or what you will ; 
but the prince who nduses to hear the lowest individual of that 
populace, so far from augmenting his power by doing so, in fact 
diminishes it. From that moment he loses the capacity of self- 
direction, and becomes an instrume nt in tlie hands of those who 
call themselvi's his servants. He may imagine that he does as 
he pleases, that he determines for himself ; but in fact, it is they 
who determine for him ; for to determine all the causes of a 
man’s actions, is to determine all his actions. He who does not 
see and docs not understand, except as it pleases those who sur- 
round him, is subject to all the impulses which they choose to give. 

To put on unlimited conlidcnee in his ministers, is to put an 
unlimited confidence in those wdio ha%T the greatest interest 
to abuse it, and the greatest facility for doing so. 

As to the minister himself, the more honest he is, the less will 
ho need such a confidence; and it may be affirmed without 
paradox, that the more he deserves it, tlic less he will desire to 
possess it. 

VIII. Liberty of (ho PreoM , — Hear adrioc from every quarter, 
tnd you may bo the better for it ; you cannot be the worse. 
Bttfffi is the decision of simple good sense. To establish the 
freedom of the pness, is to ad^t advice of everybody. It ii 
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tme tliat upon most occasions the public judgment is beard, not 
before the measure is determined upon, but onJj after it is exe- 
cuted. Still, this judgment is always useful as regards all 
measures of legislation which can be rectified, and all executive 
acts which are of a nature to be repeated. The best advice given 
to a minister in a private manner may be thrown away ; but good 
advice given to the public, if it does not avail at one time, may 
avail at another ; if it does not avail to-day, it may avail to- 
morrow ; if it is not presented in a becoming shape, it may rt»- 
ceive from another hand ornaments that will make it attractive. 
Instruction is a seed which requires to be planted in a great 
variety of soils, and to be cultivated with patience, because it.H 
fruits arc often a long time in ripening. 

Freedom of the press is much more powi'rful than the right of 
petition in freeing the sovereign from the control of favourites. 
Whatever may be his dis(.‘eniment in th(* choice of his ministers, 
he can only select from a small number of candidate's, whom the 
chances of birth and fortune present to his choice. It may Im 
reasonably supposed that there are other men more* enlightened 
than these ; and the greater power he attains of knowing sueh 
men, the more he increases his power and his liberty of selection. 

But opinions may Ik? given with insoleiue and passion ; instead 
of limiting itself to the examination of mr iisun s, criticism is ex- 
tended to |K?r»ous. And in fact, how niueli uddn ss is necefisary 
to keep these two things distinct? How cun a meiisim^ bo en- 
sured without attacking, to a certain exU nt, the jtidginent or the 
probity of its author? This is the stumbIing*bltK*k ; this is the 
reason why the liU-rty of the press is as uncommon as iU advan- 
tages are manifest. All the fears of 8i*lf-love are against it. Yet 
Joseph II. and Frederic II. had the? magnanimity to establish 
it It exists in Sweden ; it exists in England ; it might exist 
everywhere, with such modifications as would prevent its greatest 
abases. 

If, according to the usages of the government, or owing to 
particular circumstances, the sovereign cannot admit a free 
examination of his administrative acts, he ought at least to* 
permit the examination of the laws* Though he claima tor 
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biiDBelf the privilege of infallibilitj, he need not extend it te 
his predecessors. If be is so jealous of the supreme powmr as U 
•xtort respect for everything tiliat has been touched by the royA 
sceptre, he might at least allow a free discussion of merely 
scientiflc subjects, such as principles of law, of procedure, and of 
subaltern administration. 

Even granting that the liberty of the press may have incon- 
veniences, as respects pamphlets and handbills which may be 
scattered among the people, and addressed to the ignorant part of 
a nation as well as to the enlightened, the same reason cannot 
apply to serious and lengthy works, to books which can have but 
a certain class of readers, and which, as they are unable to pro- 
duce an immediate effect, always afford opportunity for preparing 
an antidote. 

Under the old French regime, it was enough that a book of 
moral science was printed at Paris, to inspire a prejudice against 
it The Inatrueiiom of the Empress of Russia to the Assembly 
of Deputies, respecting the compilation of a code of laws, were 
prohibited in France. The style and the sentiments of that 
performance appeared too popular to be tolerated in the French 
monarchy. 

It is true that in France, as elsewhere, negligence and incon- 
sistency palliated the evils of despotism. A foreign title served 
as a passport to genius. The rigour of the censorship only availed 
to transfer the trade in books to the bordering states, and to render 
more bitter the satire it was intended to suppress. 

IX. Publication of the Roaaona and Facta on which the Lawa 
and Adminiatrativa Acta arc founded. — This is a necessary part 

a generous and magnanimous policy, and an indispensable 
attendant upon the liberty of the press. The freedom of the 
press is a debt which rulers owe to the people ; to publish the 
reasons of their laws and acts is a debt they owe to themselves. 
If the government disdains to inform the nation of its motives 
upon important occasions, it thmby announces that it chooses to 
owe everything to force, and that it counts as nothing the opimons 
of its subjects. 

Tto portissn of srbitraiy power will not sgree to this. He is 
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unwilling to enlighten the people, while he despises them beosnse 
they are not enlightened. You are not capable of judging, he 
says, because you are ignorant ; and we will keep you ignorant, 
that you may not be capable of judging. This is the endless 
circle in which he moves. What is the consequence of this 
vulgar policy P Discontent spreads little by little, till at length 
it becomes general, founded sometimes upon false and exaggerated 
imputations, which gain credit because they are not examined 
and discussed. The minister complains of the injustice of the 
public, without remembering that ho has not afforded to it the 
means to be just, and that a false interpretation of his conduct is 
a necessary consequence of the mystery with which it is covered. 
To be systematic and consistent, there are but two ways of acting 
with men, — absolute secrecy, or perfect frankness : the compleU* 
exclusion of the people from the knowledge of affairs, or making 
that knowledge as thorough as possible ; preventing them hum 
forming any judgment, or putting them into a condition to form 
the most enlightened judgment ; to treat thorn like children, or 
to treat them like men. Between these two plans, a choice must 
be made. 

The first of these plans was followed by the priests in ancient 
Egypt, by the Brahmins in Hindustan, by the Jesuits in Paraguay. 
The second is established by practice in England, and by law in 
the United StaU^s of America. The greater part of European 
governments float ina^ssantly between one and the other, without 
daring to attach themselves exclusively to either ; and they arc 
constantly in contradiction with themselves, from a desire to have 
industrious and enlightened subjects, and from a lear of encou- 
raging a spirit of examination and discussion. 

In many bninches of administration it would be useless, and it 
might be dangerous, to publish the reasons of measures before- 
hand. But those cases ought to bo distinguished in which it is 
necessary to enlighten public opinion, to prevent it fhmi being 
misled* In matters of legislation, this principle is always 
oaUe* It may be laid down as a general role that a law oi^t 
never to be made without some reason expremed or understoodi 
For what ia a good law but a law for which good wiiaaPi eon ha 
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given ? Of course, there must have been some reason, good or 
bad, for making it, since there is no effect without a cause. But 
oblige a minister to give his reasons, and he will be ashamed not 
to have good ones to give ; he will be ashamed to offer you false 
coin if obliged to present a touch-stone along with it, by which 
it can be tried. 

This is a means by which a sovereign may continue to reign 
After death. If there are good rcjisons for his laws, he gives them 
a support which cannot fail. His successors will bo obliged to 
maintain them through a feeling of self-respect ; and the more 
good he has done in liis lifetime, the more will he contribute to 
the happiness of posterity. 

X. To forhid all Arhitrary ProceedingB. — Clotaire made a 
law,” says Montesquieu, ** that no person accused of crime should 
bo condemned without a hearing ; a law which indicates a con- 
trary practice in some particular case, or among some barbarous 
people.”— of LawB, chap. xii. 

Montesquieu did not dare to tell the whole. Did he write that 
passage without recollecting the Lettres de Cachet^ and the' admini- 
stration of the police, such as it existed in his times ? A letire d$ 
eachet may be defined, an order to punish without proof for an 
act forbidden by no law. 

It was in France and Venice that this abuse was carried to the 
highest pitch. These two governments, mild in other respects, 
gained themselves a very bad reputation by this piece of folly. 
They exposed themselves to imputations which were often un- 
founded, and to the re-action of alarm : for there are precautions 
which, by the terror they inspire, produce the very danger they 
aim to prevent. Behave well, it is said, and the government 
will not be your enemy. Perhaps so ; but how can I be certain 
of it? I am hated by the minister, or by his valet, or by his 
valet’s valet If I am not to-day, I may be to-morrow, or some- 
oody else may be, and I may be taken for that somebody else^ 
It is not my conduct upon which my safety depends ; it is the 
opinion of my conduct entertained by men more powerful tha n L 
Under Louis XV., lettres de cachet were an article of trade, sold 
by ministers and mistresses to gratify private hatreds. If that 
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gisen ? Of coarse, there most have been some reason, good or 
bad, for making it, since there is no effect without a cause. But 
oblige a minister to give his reasons, and he will be ashamed not 
to have good ones to give ; he will be ashamed to offer you false 
coin if obliged to present a touch-stone along with it, by which 
it can be tried. 

This is a means by which a sovereign may continue to reign 
Jitter death. If there are good reasons for his laws, he gives them 
a support which cannot fail. His successors will be obliged to 
maintain them through a feeling of sell-respect ; and the more 
good he has done in his lifetime, the more will he contribute to 
tho happiness of posterity. 

X. To forbid all Arbitrary ProceedingB. — ‘^Clotairc made a 
law,’* says Montesquieu, that no person accused of crime should 
bo condemned without a hearing ; a law which indicates a con- 
trary practice in some particular cast*, or among some barbarous 
people.*’ — Spirit of LatCH^ chap. xii. 

Montesquieu did not dare to ttdl the whole. Did he write that 
passage witliout recollecting the Lcttren dt Cachet^ and the' admini- 
stration of the police, such as it existed in his times ? A hiirt do 
cachet may bo defined, an order to punish without proof for an 
sot forbidden by no law. 

It was in France and Venice that this abuse was carried to the 
highest pitch. These two governments, mild in other respects, 
gained themselves a very bad reputation by this piece of folly. 
They exposed themselves to imputations w'hich were often un- 
founded, and to the ro-action of alarm : for there are precautions 
which, by the terror they inspire, produce the very danger they 
aim to prevent. Behave well, it is said, and the government 
will not be your enemy. Perhaps so ; but how can I be certain 
of it? I am hated by tho minister, or by his valet, or by his 
valet’s valet If I am not to-day, I may be to-morrow, or some- 
oody else may be, and I may be taken for that somebody elae^ 
It is not my conduct upon which my safety depends; it is tha 
opinion of my conduct entertained by men more powerful than L 
Under Louis XV., Icttru dc cachet were an article of trade, sold 
by ministoTi and miatrenes to gratify private hatreds* If that 
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eonld happen under a goTcmmcnt which had the reputatiou of 
mildness, what fruits of such a law might we expect in loss civiliac4 
countries? If justice and humanity have not influence enoiighi 
the pride of governments, at least, ought to induce them to abolish 
such remnants of barbarity. 

Such expedients may be palmed off under the rover of maxims 
of state ; but lately this prt*text has lost its magic. The Unit 
thought they suggi^st is the idea of the incapacity and Wi ukncss 
of those who employ them. If you dan d to hear what this pri- 
soner has to say, you W'uuld not shut his mouth ; if you compel 
him to be silent, it is a proof that you fear him. 

Xl. The J’^ercifie of rower accordintj to certoiH jftHlen and For^ 
malUM . — This is another rx gulation with rei-p< et to suh<»rdinato 
officers, not less applicable to absolute monan hies thim to roixi^ 
govemmeuts. If the sovereign thinks it for his interest to bo 
independent of the laws, there is no reason for extending tho 
same inde|H*nd(‘n(?e to all his agents. 

The laws which limit subordinate officers in the i xcitdio of 
their power, may be dividend into two classes : to the first class 
belong thosi* laws which limit the cases in which the* exc^reisc of 
such or such a power is pt^rmitted ; to the meond, those which 
determine the formalities according to whieh its exi'nisi? is to bo 
rcgulati'd. These emk^s and these formal itu s ought to l>e sfata- 
fically enunurated in the law ; and this In ing done, the ciiixens 
ought to be informed that these are tho casi's, and the only cases^ 
in which their security, their liberty, their projierty, or tlwfir 
honour can be brought into danger. Thus, the first law at the verj 
beginning of a code ought to be a general law in behalf of liberty, 
a law which restrains delegated powers, and limits their exercise to 
such or such particular occasions, for such or stic*h specific causes* 

Such was the intention of Magna Charta, and such would hare 
been its effect, but for the unlucky want of precision in some of its 
expressioDs, as kr fsrrtf , &c. ; for all was made to depend upon an 
imaginary law, which restored all to uncertainty, since those in 
seai^ of that law always referred back to the customs of andent 
fimem, and sought examples and authorities among the rerj abuses 
whichtt was intended to prereut. 
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XII. Ths JStiakli$hmeni of the Eight of Aiooeiation, that u, 
of Anomhliee of the Citi%en$ to expreos their eentmente and their 
ioiihee upon PMie Meaeuree . — Among the rights which a peojde 
ought to reserve, when they establish a government, this is the 
chief, since it is the foundation of all the rest Yet it is hardly 
necessary to mention it here, for to the people who possess it, it 
needs no recommendation, and those who possess it not, have but 
sUgfat hope of obtaining it, — ^for what can induce their govern- 
ments ever to grant it ? 

At the first view, this right of association seems incompatible 
frith government ; and it is admitted that to establish this right 
as a means of keeping the government under, would be absurd 
and contradictory. But the intention is very different. If the 
smallest act of violence is committed by one or more members of 
the association, punish it as if it had been committed by any other 
individual. If you perceive that you are not powerful enough to 
punish it, it is a proof that the association has made a progress 
it could not have made without a just cause ; so that in fact it is 
either not an evil, or a necessary evil. It is taken for granted 
that you have a public force, an authority organized in all its 
ports ; if, then, these associations have become strong enough to 
intimidate you, in the midst of all your regular means of power, 
if no associations have been formed upon your side, yours, who 
have so many means at your command to obtain a superiority in 
that respect, — is it not an infedUble sign that the calm apd con- 
siderate judgment of the nation is against you? This being granted, 
what reason can be given for keeping the government in the same 
state, — for not satisfying the public wish ? I know of none. 
Doubtless, a nation, since it is composed of men, docs not possess 
the privilege of infallibility ; a nation may be deceived, os well 
os its rulers, as to its true interests ; nothing is more certain ; but 
if a great naajority of the nation is seen upon one side, and its 
government upon the other, may it not be presumed, in the first 
instance, that the general discontent is well founded ? 

Far from being a cause of insuneotion, I look upon theseasso- 
eiations as one of the most powerful means of preveatixig that eviL 
InsurreotionB axe the oonvulsions of weaknem, fiadiivstraigtlim 
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a mometitary despair. They are the efforts of men trho are not 
allowed to express their feelings, or whose projects could not 
succeed if they were known. Plots which are in opposition to 
the general sentiment of the people can oiily succt^tni by siurpriso 
and by violence. Those who plan them cannot ho|H5 for success, 
except by forcible means. But those who l)elievc that the |HM>plo 
are on their side, those who datter themselves that the gimeral 
opinion will secure their triumph, why sliould they um' violenix' ? 
Why ex))osc themsilves to manifest danger without advantage ? 
I am persuaded that men who hud n [lorfeet liberty of ossoc^iution, 
and who could exercise it under proU*ction of the laws, would 
never have recourse to insurreilion, except in thosi? rare and 
unfortunate cases in whit h rt‘>M>]lion has b<*<^onie m^ess^irv ; and 
whether associations be jn'miitted or forbidden, open and gt'iu ral 
rebellions never will take place until they an* neet*ssarj\ 

The associations which wt'n* o|>c‘nly enh^nHi into in In^lattd in 
1780 did not produce any evil, and even wnrinl to maintain tran- 
quillity and security, though that country, muree semi-eivilized, 
was distracted by ail the possible causes of a civil war. 

I even believe that associatioDs might permitUnl, and might 
become one of the principal means of government, in the mcnit 
absolute monarchies. This kind of «t&Um are more tn>ubled than 
others by risings and revolts. Kvery thing is done by sudden move- 
ments. Associations would prevent thc*so disorders. If the sub- 
jects of the Boman Emptn? had \m*n in the luibtt of combining 
together, the empire and the lives of the emperors would not havt^ 
been constantly put up at auction by the Pnetorian Ouords. 

For the rest, 1 know very well that slaves cannot be allowed to 
assemble. Too much injustice has been done them not to have 
everything to fc'ar from their ignorance or their resentment. It is 
not in the American islands, it is not in Mexico, that the people 
can be armed and allowed to form associations ; but there are 
states in Europe in which this strong and generous policy mi^t 
be safoly adopted. 

I that there is a degree of ignorance which renders nmh 
oiations dangerous. Thisproves that ignorance is a great evil; it 
doeaiK^ prove that associations are not a great good. Beaides^tlia 
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measare itself may operate as an antidote against itsown bad effects. 
In proportion as an association extends, the foundation on which it 
rests is examined, the public is enlightened, and the government 
may avail itself of all these means to spread the knowledge of facts 
and to dissipate errors. Liberty and instruction go hand in hand ; 
liberty facilitates the progress of knowledge, and knowledge 
restrains the extravagancies of liberty. 

I do not see why the establishment of this right need give dis- 
quiet to governments. There is no government which does not 
fear the people ; which does not think it necessary to consult their 
will, and to accommodate itself to their opinions ; and it would 
seem that the most despotic are the most timid. What sultan is 
so tranquil, so secure in the exercise of his power, as a British 
king ? The janissaries and the populace inspire the same fear in 
the Seraglio that the Seraglio inspires among the janissaries and 
the populace. At London, the voice of the people makes itself 
be heard by lawful assemblages; at Constantinople, it bursts 
forth in outrage. At London, the people express their feelings 
in petitions ; and at Constantinople by setting the city on fire. 

Poland, {ierhaps, may bo brought forward os an objection — a 
country in which associations seem to have produced so many 
evils. But that is a mistake. The Polish associations sprung 
from anarchy, they did not produce it. Besides, in speaking of 
this means as a restraint upon government, there is supposed to 
bo a government established ; it is offered as a remedy, not as 
an independent moons. 

It may oven be added, that in states where this right exists, 
ciroumstanoes may occur in which it will be well, — ^not to 
suspend it entirely, — ^but to regulate its exercise. There is no 
need of an absolute and inflexible rule. We have seen the 
British Parliament, during the late war with France, restraiii 
the right of assembling, and forbid meetings for a political object 
unless that object were publicly announced, and the meet- 
ing were held under the autiiority of a magistrate who had 
power to dissolve it; and these restrictions were imposed at the 
veiy tune that the citiEena were called upon to fivnn militaiy 
eorpa frur the defenc e of the state, and whilst the government 
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announced the moet noUe confidence in the general apirit of the 
nation. 

Tliough these restraints hare ceased, ererirthing remains in 
the same condition ; and it might be supposed that the restric- 
tive law still existed. The reason is, that a p€H)ple sure of its 
rights enjoys them with moderation and tranquillity. If they 
are ever abused, it is because they are thought to bt» in danger. 
The precipitation of tlie people is the eflVnjt of their fear. 


ClIAlTEIl XXI L 


J/ians of DiminUhing thf Bad Kjfeci of Off men* Q moral 
Result and Conch tion. 


The general result of the principles liid douTi in this tn^atise 
upon the subject of jK^nnl legislation, offers a happy p<»rspt?«ctivt?, 
and well-foundtHi hopes of diminishinfc offences and of diminish* 
ing punishments. At first, this subjc»<*t pre«»nts to the mind 
only sombre ideas, images of stifh^ting and of U*rtor, But 
while occupied with this elass of evils p^iinful feedings soon give 
place to agreeable and consoling sent iraeuts, when it is disco- 
vered that the human heart is not <*>rrupti«d by any inherent 
and incurable perversity ; that the raultiplicity of offences is 
principally ou-ing to errors cf Icgislat ion easy to be reformi^ ; 
and that even the evil thut results Bom them is susc!eptible of 
being repaired in various ways. 

This is the great problem of penal legislation r — 1st, To re- 
duce all the evil of offences, as far as possible, to that kind 
which can be cured by a pecuniary compensation. 2nd, To 
throw the exp^^mse of t^s cure upon the authors of the evil, or, 
in their defeult, upon the public. What can be done in Uiis 
Inspect is much mote than is geoerallj im a gined . 

Tba word emro is employed in order to preaent the perty 


injured, whether it be an individual or the oommunity, under 
the eliaraeter of a imtient suffering from a dssoi^ The oom^ 
parisem is just, and it points out the ptoaednre best adscpied to 
she end in view, witbout the intenmsctnse of popular 
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ind of antipathies, which ideas of crime are but too apt to 
awaken, even in legislators themselves. 

There are three principal sources of crime, — incontinence, 
hatred, and rapacity. 

The offences which spring from incontinence are hardly of a 
nature to be cured by a pecuniary compensation. This remedy 
may apply to certain cases of seduction, and even of conjugal 
infidelity; but it docs not cure that part of the evil which 
consists in dishonour and the disturbance of family peace. 

The evil effects of other offences are more surely arrested in 
proportion as the offences themselves are more clearly proved ; 
but it is to be observed as a remarkable and important singu- 
larity, that offences of incontinence only become hurtful in pro- 
portion as they become known. A good citizen should look upon 
it as his duty to make known an act of fraud ; but he ought to 
l)e very much on his guard how he publishes to the world the 
secret faults of love. To conceal a fraud is to become a party to 
it; to betray to the public an unknown weakness is to do an evil 
without compensation ; a wound is inflicted upon the sensibility 
of those who are exposed to shame, but the thing done is not 
repaired. I co\mt among the establishments which do honour to 
the humanity of the present age, those secret asylums for accouche- 
ment, those foundling hospitals which have so often prevented the 
fatal effects of despair, by covering with the shade of mystery the 
consequences of a momentary error. The rigour which declares 
against this indulgence is founded upon the ascetic principle. 

The offences which spring from hatred are often of such a kind 
that a pecuniary compensation can hardly be applied to them. 
Compensation, indeed, if in the case of such offences it can take 
place at all, is seldom complete ; it cannot undo what is done ; 
it cannot restore a lost limb ; it cannot give back a son to his 
father, a father to his family ; but it may act upon the condi- 
tion of the party injured ; it may ftimish him a pmii<m of 
good in oonsideration of a portion of evil; and, in regulating 
the account of his prosperity, it puts an item on the finrourable 
aide to balance an item on the other. 

With respect to these offences, it is an essential observation 
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that they diminish from day to day, by the progress of civiliia* 
tion. It is an admirable thing to obserre, in the greater part of 
European states, how few crimes are produced by the immahle 
passions, so natural to man, and so violent in the infancy of 
society. What an object of emulation for those tardy govt^m- 
ments which have not yet it'ached this degree of and 

among whom the sword of justice has not yet bt^n able to banish 
the stilettoes of nwenge ! 

Rapacity is an inexhaustible source of ofTenci^s. This is the 
enemy, always active, always rt^ady to scire every advantagts 
against which a continual war must be carritHi on ; and this ivor 
demands a pcnjuliar kind of tactics, the principles of which have 
not been well understood. 

Be indulgent to this passion so long as it confines itikdf to the 
use of j)eaoc'able means ; but be care Ail to deprive it of all its 
unlawful gains. Grow' 8t*verc towards it in pro|)ortion as it 
breaks out in overt ac?ts, and has rt»courso to menace and to 
violence. But still reserve means for Anther severity in case it 
is guilty of such atrocities as arson and murder. It is in the skilAil 
gradation of these preventive means that the penal art consists. 

Do not forget that all penal |Nilice is but a choice of evils. 
Let the wise administrator of punishmimts always keep the 
balance in his hand, and in his real to prewent trifling evils let 
him avoid the imprudence of himstdf producing great ones. 
Death is almost always a remedy which is unnwessary or inef- 
ficacious. It is not necessary as to those w'hom an inferior punish- 
ment jnight deter from crime, or w'hom imprisonment might 
restrain ; it has no efficacy as to those w'ho throw themselves, so 
to speak, in its way as a refuge against despair. The policy of a 
legislator who punishes every offence with death, is like the 
pusillanimous terror of a child who crushes the insect he does 
not dare to look at. But if the circumstances of society, if the 
frequency of a great offence d eman d this terrible me a ns , be 
careful, without aggravating the torments of death, to give H an 
aspect more dreadAil than nature gives it; surround it with 
moumfiil accessories, with emblems of crime, and the tngie 
pomp of ceremony. 
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But be slow to believe in this necessity for death. By dis* 
using it as a punishment you will prevent it as a crime ; fer 
when men are placed between two offences it is desirable to give 
them a sensible interest not to commit the greater. It is desir- 
able to convert the assassin into a thief ; and to give him a reason 
for preferring a reparable to an irreparable offence. 

That which can be repaired is comparatively trifling. Every- 
thing that can be made up for by a pecuniary indemnity, may 
soon become as if it had never been ; for if the injured individual 
always receives an equivalent compensation, the alarm caused by 
the offence ceases altogether, or is reduced to its lowest term. 

It is on objixjt highly desirable that th(^ fund of compensation 
due for offences should be amassed from among the delinquents 
themselves, either by being levied upon their property, or ob- 
tained from the profits of their compulsory labour. If this were 
BO, security would be the inseparable companion of innocence ; 
and grief and anguish would fall exclusively to the lot of the 
disturbers of social order. Such is the point of perfection to 
wliich we ought to aspire, though we can only expect to reach it 
slowly and by continuous efforts. It is enough for me to have 
pointed out the end. The happiness of attaining it will be the 
reward of })er8everiug and enlightened governments. 

This means failing, it is necessary to provide compensation 
either from the public treasury, or by means of private imurancee. 

The imperfections of our law^s, in this behalf, are very flagrant 
If an offence is committed, those who have suffered from it, either 
in their persons or their fortune, arc abandoned to their fate. 
But society, which they have contributed to uphold, and which 
has undertaken to protect theml owes them an indemnity. 

When an individual, even in his own case, prosecutes acriminal 
at his^own expense, he is not less the defender of the state than 
he who fights its foreign enemies : the losses which he sustains 
in defilading the puUio ought to he made up for at the puhlk 
expense. 

But when an innocent person has suffered by mistake of the 
omuia, when he has been arrested, drained, subjected to soa- 
picioni condemned to all the misery of a trial and a long confine* 
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Bent, it u not only ibr hit take, but for her own, that JotUoa 
abould grant him oompenaation. EstaUiahod to ivpair injtirtaa^ 
does ahe deaire an excluaive prink^ to injoro f 

OoTcmmcnta hare made no proTiaion for any of theae indem* 
nities. In England, aome rolontary aaaooiations have been 
formed to supply this deficiency. If the institution of inauranee 
ia good in one caae, it it good in all, with the precautiona neoea< 
aary to prevent negligence and fraud.* 

The inconvenience of exposure to fraud it common to all ftrnda, 
public and private. It may diminiah the advantage of inauranoea 
without destroying it. Kruit-tie<« are still cultivated, tliough 
they are liable to perish by a thousand accidenta. Monft tU- 
piiti t have aucoeeded in many countries. An eatabliahmcnt of 
this kind, set up in Ivindon in the middle of the last century, 
failed at the bt'ginning, through the diahoneaty of the dircctom, 
and this theft left a prejudice which hat prevented any subse- 
quent attempt of the sort. According to the same logic, it might 
be conclud*^! that vessels an- bad instrumenU of war, because 
the Royal Georyt, whose p<irts had been left open, sunk at her 
moorings. 

Insurances against offences may have two objeota let. To 
create a fund to indemnify the partira injured, in caoo tho delin- 
quent ia unknown or insolvent; 2nd, To defray, in the first 

• lasaranee Is (mod, bscsoss the iaaanir has volonUMired to sastaia the 
loss, oonsideruig the premian be reeeives as eqoirsleat to the danger 
be nms. Bat this remsdy is imperftwt ia itseif, becaass the pressism. 
which is a certain loss, most always be paW, to gnaraiitee oaa's seif 
a lose which is uaoertaia. Ia this point of view, it is deeirabts 
that aU naforaoeen tosses, which may fidl opoo individnals withoat their 
Auilt, were ”-»*** ap at the pablio ezpeaee. The mors Boaseroas the ooa* 
tribators, the teas senaibiy do any of them bsl tbs eoBtribation. U 
iBtobeohaerved.aatbsother hand, that a pablie fluid ia mors aapoaad 
to fraad.topecnlatian.aad to loaa,UiaB aprivatafond. Loaaaa whkdi 
fan disactly npoo iadividaala giva aU poasite form to medras ot v<gi« 
1 abo 0 Mid oouuooiy. 

t Tlkk ww Iba iMM givMi lo * kind of Inks oilnkikdMd ki dlikfMBil 
parts of Kaiapfa for tlw parposa orisadiag aMumgrto the poor apon 
plsdgas, withoat iaiaraat.- 
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iDstaiice^ the expense of judicial prosecutions in favour of the 
poor. This payment might be extended to cases purely civil. 

But the method of these indemnities would be foreign to the 
subject of this ti'mdise; its principk^ been explained else- 
where, and I must heaee confine myself to the announcement of 
the general result of this work. It is this : That hy good laws 
almoBi M offences may he redmeed to acts which tan he repaired hy 
a eimpdie pecuniary compensation, and thus the evil of offe7ice8 7nay 
he almost wholly done away. 

At fiarst, this result, simply announced, does not strike the ima- 
it must be meditid^upon before its importance can be 
perceived, and its weight be felt. It is not the brilliant society 
of fashion that can be interested by a formula almost arithmetic 
in expression. It is ofiTered, statesmen, to you ! It is yours to 
judge it ! 

The science of which the basis has been investigated in this 
work can be pleasing only to elevated souls who are warmi'd 
with a passion for the public good. It has no connection with 
that trickish and subversive kind of politics which prides itself 
upon clandestine projects, which acquires a glory composed 
wholly of human misery, which sees theprosperity of one nation 
in the abasement of another, and wliich mistakes convulsions of 
government for conceptions of genius. We are here employed 
upon the greatest interests of humanity; the art of forming the 
manners and the character of nations ; of raising to its higliest 
point the security of individuals ; and of deriving results eq\ially 
beneficial from different forms of government. Such is the obj cc t 
of this science ; fnink and generous ; aslang only for light ; wish- 
ing nothing exclusive ; and finding no means so sure to perpetuate 
the benefits it ooufers as to ahaxe^iem with tiie whole fa^ly of 




